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Here are... 


TWO PUBLICATIONS 


of present day interest to all attorneys the country over... young 
- - - ~ Cc 
or old... whether practicing in the smallest community 


or in the largest city. 


1» Nichols Annotated Forms... . . 


SECOND EDITION 
ONE VOLUME Price $15.00 


The facility and thoroughness with which an attorney draws up the legal 
documents he is called upon to prepare from time to time, is directly propor- 
tional to his knowledge of. and his experience in, the matter under consideration. 
None of us have the detailed knowledge and broad experience necessary to -meet 
all situations so we utilize the experience of others by using a good form book. 
Nichols Forms is such a form book as it has been personally prepared by an 
author of recognized talent and drafting experience second to none in this par- 
ticular field. 


2» Nelson On Divorce and Aunulment 


SECOND EDITION 
THREE VOLUMES Price $30.00 


The need for a complete and up-to-date treatment of this subject, with selected 
forms and covering all the states, is readily understandable when we realize that 
one out of every five marriages in the United States during the past ten years has 
ended in divorce and that the rate is now rapidly approaching one in three. 

While the majority of these divorces will be uncontested, the careful prac- 
titioner will be vitally interested with their validity, making it imperative that 
he be thoroughly familiar with the Laws of all the states and especially the prob- 
lems passed upon by the court in the Williams Case. Nelson fully covers this 


subject, together with charts and tables and all available authority. 


Terms and descriptive literature gladly sent on request 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago | 














Z 





lost Among the Bureaus? 


@ Quickened by the war, the demands upon government to perform 
more and more services for the protection and well-being of its 
citizens have multiplied almost unbelievably. The result has been 
a bewildering growth in the number, the variety, and in the dealings 
and fields of activity of federal bureaus, offices, and agencies. 


And with this growth in administrative agencies, the complexities 
of administrative procedures have kept pace. So, if you are con- 
cerned with government contracts— or wage disputes... if you have 
questions involving interstate operations — or price-fixing or federal 
financing .. . and you must know what agencies to contact and how 
to go about contacting them successfully . . 


If you are like most of us...in the dark largely about govern- 
mental departments, bureaus, commissions, and the scores of federal 
agencies whose operations and very names have seemed to change 
almost over night... 


. then this new improved and streamlined CCH reporter — 
Federal Administrative Procedure — especially designed to keep you 
in constant, continuing touch with the what and why and how-to-do-it 
of practice and procedure — of practically every governmental 
department, office, bureau, agency, or activity of importance — will 
be of special interest to you! 


Write for Complete Details 


COMMERCE) CLEARING) HOUSE; INGC., 
FUBLISHERS OF TOPICAL LAW REPORTS 


Ew YorK 1 Cnic aco WASHINGTON 4 
Empire State BLOG 214 N. MICHIGAN AvE MuNSsEY BLOG 


FEDERAL ADMINISTRATIVE PROCEDURE 


PRACTICE AND PROCEDURE BEFORE FEDERAL AGENCIES 


& AMERICAN BAR ASSOCIATION JOURNAL is published Monthly by AMERICAN Bar AssociATION at 1140 North Dearborn —_ A tae 10, Illinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chic ago, Ill., under the Act of Aug 24, 
Price: per copy, 25c; per year, $3; to Members, $1.50; to Students in Law Schools, $1.50. Vol. 32. No ca 




















Saued *145,000 


It’s a few hours before a renegotiation hearing. ceived had the partnership been a corporation. 
The attorney is organizing papers he will use Counsel is basing his case on generalized data, 
in his final argument. The issue is the reason- the only figures available at the time. Then 
able compensation partners would have re- here is what happens, in his own words: 


66 “Immediately prior to our final hearing, your overnight report cume 
through with a case exactly in point with ours, in which the Renego- 
tiation Board had allowed compensation of 1.88%, or within 2/100 
of 1% of what we had claimed. 
“By being able to support our generalized data with a specific ref- 
erence, we were able to make a cogent argument, resulting in the 
reduction of the amount claimed by the government of $145,000. I 
NEED HARDLY TELL YOU THAT THIS ALONE WOULD HAVE 
WARRANTED THE SUBSCRIPTION PRICE TO YOUR SERVICE 99 
FOR A PERIOD OF MANY DECADES,”* 


(* Just one of many letters in BNA files on the value of its overnight Reports) 


KNOWING IN TIME MEANS PROFITS FOR YOUR CLIENTS—ADVANTAGES FOR YOU 


And there is only one source for overnight in- Revenue Code, interpretations of the courts, 
formation on such matters as Section 722, Sec- tax thinking and planning in Congress, and all 
tion 102, and Section 23(a) of the Internal Federal rulings, regulations affecting business. 


For further details write to Dept. J 


THRE BUREAU OF-NATIONAL AFFAIRS 
1241 24th Street N. W. Washington 7, D. C. 
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The Federal ‘‘Administrative Procedure Act’’ Becomes 
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Editorials ... 


Review of Recent Supreme Court Decisions. . 
Edgar Bronson Tolman 
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Lawyers in the News................... 

Senate Hearings Set as to Jurisdiction of World Court 
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An Experiment in the Trial of Indigent Criminal Cases 
{rthur T. Vanderbilt 
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54 years of doing develops 





technique and ability — 
that's why the Corporation 
Trust system of protection 
for your clients assures 
security and peace of mind— 
for both you and the 


company’s officers. 


In the Corporation Trust system each step in 
Statutory Representation is a coordinated, in- 
tegrated part of a complete system. The offices 
and representatives it furnishes are linked with, 
and their experience reflected in, the Bulletins 
which notify a corporation, through its lawyer, 
of state taxes to be paid and reports to be filed. 
The Report and Tax Notification Bulletins are 
linked by spot references to the State Tax Re- 
porter, in which the lawyer finds the complete 
text of the applicable laws, regulations and 
court decisions. A pre-arranged plan worked 
out between C T representative and each com- 
pany’s own lawyer controls the handling of 
process served on the company. 


CORPORATION TRUST 


The Corporation Trust Company 


CT Corporation System 
And Associated Companies 
» 


Louis 
Washington 
Wilmington 
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THREE SIZES 


OF DIES 
15" -1%4"+2 “OFFICIAL” 
DIAMETERS o ~~ (EE 


= 


i ——<_ ae, 
nay ne : pe, The” OF FICIAL” 
nen SEY POCKET SEAL 

Without Delay | 

THE SEAL THAT. GETS THE BUSINESS 


STANDARD WITH LAWYERS, NOTARIES 
& CORPORATIONS ALL OVER THE WORLD 


What type of court bond We mean /egal business, of course. And why 





—Anywhere 


do you require? The not? Clients naturally like to deal with a 
U. S. F. & G. organization lawyer who furnishes them with a light, fast, 
modern seal instead of the old-fashioned, cum- 
bersome lever seal — especially when it does 
more and better work, as this one does. Get it 
from your stationer or marking device dealer. 


offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 


compliance with court de- 


crees. In every county | Meyer éWenthe 


seat in the United States, So. JEFFERSON ST = ae 6, ILLINOIS 
s b The House o¢ FPruendshif 
you'll find a U.S. F. & G. : 


agent with power to issue 











court bonds and other 


judicial bonds ata SECTION 722 


moment's notice. 
Internal Revenue Code 


Economic Consultation 


ij S ¢ & G Business Cycle Analysis 
ae ra ro - 


UNITED STATES FIDELITY & Complete Reports 
GUARANTY COMPANY 


Home Office: Baltimore Md 





VALUATIONS 


Securities - Patents +» Tangibles 


Intangibles 


Originators of the Slogan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer"’ 


PETTIT, BAUSMAN & CO. 


Economists and Engineers 


20 Exchange Place, New York 5, N. Y. 
1456 National Bank Bidg., Detroit 26, Michigan 
Hill Bldg., Washington, D. C. 
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DELAWARE 


for 


POST-WAR CORPORATIONS 








Corporations formed upon telegraphic instructions. 


Approved organization forms, exact cost, precedents and our 


1946 DIGEST of the law, furnished gratis to lawyers upon request. 


Publishers of ‘*Marvel on Delaware Corporations and Receiverships." 


Corporction Service Company 


Delaware Trus? Bldg. Telephone 8305 Wilmington 99, Delaware 








ADVANTAGES of NEVADA CORPORATION LAW 


’ 


NEVADA | 


: AGENCY € TRUSI 10 Blue Sky Law. 


COMPANY 


Necessity of trips to Nevada to hold corporate 
CHENEY BLDG.. RENO. NEV Appa cg wr nite Boa 


meetings, or for corporate organization. 
NEVADA'S OLDEST ANT) CARGEST NO State tax. (Only $5.00 filing fee, yearly, for list of 
INCORPORATING COM?4:"% officers ) 
ORGANIZED In 1G Annual reports. 
Stockholders’ liability. 


THE HOME Resident Directors required. 


Delay in Organization. Our home office completes 
the organization of the company the same day as 
instructions are received, including issuance ef stock 


OF YOUR NEVADA . certificates. 


Taxation of non-residents’ stock- 
é State inheritance tax. 
CORPORATIONS 


Franchise tax or Franchise Tax Commissioner. 


High valuation of non-par stock. (For purposes 
of filing non-par stock is valued at $1.00; most 
States value it at $100.00) 


Time limit in the charter; may be perpetual 


Obligation to you for a copy of the latest 
printing of the Nevada Corporation Act. 


SEE OUR CARD - MARTINDALE HUBBELL LAW DIRECTORY 
NEVADA SECTION 
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“WORDS are the Stuff 


of which Law is made”... 


—so courts constantly decide cases on the 


meaning of words — as did the court below: 


from a recent Reporter volume) 





fi}. =“The: Gést “Step to take oo, 2% 
is to consider the accepted meaning of 
the word ‘provide’ and the word ‘select’. 

“In Words and Phrases, Vol. 34, Per- 
manent Edition, p. 666, we find: 


“*“To provide” is defined, “To make 
ready for future use; to furnish; to sup- 
ply.” Ware v. Gay. 28 Mass. [106-109] 
ls Pick. 106-109.’ 


“Again, at page 668 of the same volume 
we find: 
“*The primary meaning of the word 
“provide” is “to look out for in advance, 
to procure beforehand; to get, collect 
or make ready for future use; to pre- 
pare.” ’ f : 
“In Vol. 38 of Words and Phrases, Perm. 
Ed., page 532, we find the following defini- 
tion of the word ‘select’: o 9 
“*The word “select,” when used by a city America S Foremost 
mayor, in appointing a person to an of : * 
fice is equivalent ta the word “appoint”. Legal Publication 
People v. Fitzsimmons, 68 N.Y. 514-519.’ 
“At page 529, same volume of Words 
and Phrases, we find: 





‘*To “select” is to pick out or choose. 
It signifies a choice of one out of_morg 
than one. Petersburg 5 
Nelson County y 





Ask for full particulars including free sample pages of 
Words and Phrases, Permanent Edition 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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The Federal “Admumstrative 


Procedure Act? Becomes Law 


»]] President Truman signed 


tdministrative Law bill, which 


became law as the federal 


nistrative 


Procedure Act.” 


nt Willis Smith of the Ameri- 


(1) 


Association and Chairman 


the Associa- 


of 


s Committee, were appropriately 


those 


who 


witnessed the 


event of the signing. 


Phe December issue of the Jour- 
3] A.B.A.]. 615-624, 629) con- 
ined a full account of the Report 


Al 


thre 


( 


) 


Senate Committee on the Ju- 


together with a chart illus- 


the increased coverage of the 


ll as compared with former 
posals. The April number re- 
orted the Senate debate and unan- 
ous passage (32 A.B.A-.J. 247). The 
issue contained (32 A.B.A.]. 


a comment on the 


desirable 


wifications made by the House 


nmittee on the Judiciary. 


The 


lune issue reproduced the statement 


Chairman Hatton W. Sumners to 


he House of Representatives when 


1 


i 


é 


Il was discussed and passed by 


body (32 A.B.A.J. 325, 341). 


n impressive fact about this leg- 


|p 


NILLIS SMITH 


Contrary 


/ 


ion ts the unanimity with which 


it was approved 
and acted on. No 
were cast 

it. The 
Senate debate had 
been opened with 
the introduction 
of a statement by 
President Willis 
Smith, of the 


sponsoring Asso 


votes 
against 


ciation, in which 


iter had said of the bill: 


the impression 


i some people seem to have, the 


osed Administrative Procedure 


5 not a compromise. The prob 


lem was not ‘how much’ but ‘how’. 
How to assure public information, 
how to provide for rule making 
where no formal hearing is provided, 
how to assure fairness in adjudica- 
tions, how to confer various inci- 
dental procedural rights, how to 
limit sanctions, how to state all the 
essentials of a right to judicial re- 
view, and how to make examiners 
independent—these were the main 
questions.” 

The Senate passed it without 
change. In the House the Associa- 
tion’s Administrative Law Cammit- 
tee participated in the framing of 
the improvements discussed in the 
May issue of the JouRNAL. The re- 
port of the House Judiciary Com 
mittee traces fully the history of the 
bill since 1937 and emphasizes in its 
opening paragraph that “the con- 
tinuous line of development leading 
to the present bill is clear and il- 
luminating.” On May 24 the House 
passed the bill as so reported, and 
on May 27 the “7.ate concurred in 
the House chan, s, in each instance 
without dissenting votes. 

After President had 
signed the bill, the Association’s 
President, Willis Smith, issued the 
following statement: “The American 
Bar Association is grateful to the 
Congress and The President for their 


Truman 


interest in government according to 
law, which ts the object of the bill 
The President has just signed. The 
American Bar Association has been 
glad to cooperate with the Congress 
and the Attorney General. President 
Truman’s signature has made the 
matter unanimous. The Administra- 
tive Procedure Act will be not only 
a means of promoting the adminis- 
tration of justice, but it will pro- 
mote better public relations between 
the people and their 


government. 


For our day it ts in many ways as 
important as the Judiciary Act of 
1789 was in the founding of the 
Federal Government.” 

Members of the Association will 
do well to read the proceedings on 
the bill in the House of Representa- 
tives on May 24. The most compre- 
hensive statement at that time as to 
the purpose and operation of the 
bill was delivered by Congressman 
Francis E. Walter, had 
mitted the Report 
of the Judiciary 


who sub- 


Committee to the 


House and was 
the indefatigable 
Chairman of the 
subcommittee in 
charge of the bill. 
The following is 
a condensation of 


his authoritative 


FRANCIS E. WALTER 
explanation, 

which becomes an invaluable part of 
the legislative history and interpre- 


tation of the intent of the new law: 


Subcommittee Chairman 
Walter's Statement 


For a generation Americans have 
been brought face to face with new 
forms or methods of government, 
which we have come to call ad- 
ministrative law. It is administrative 
because it involves the exercise of 
legislative and judicial powers of 
by officers 
neither legislators nor judges. It is 


government who are 
law because what they do is binding 
upon the citizen. 

Granted that Federal powers are 
going to be exercised and that they 
are going to be exercised through 
administrative agencies, there is no 
simple panacea. To expand court 
review would not, for example, 
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remedy the administrative situation 
at its source. To adopt some drastic 
system of independent hearing ol- 
ficers would not take care of the vast 
area of governmental activity where 
there are no hearings. To require 
hearings in all cases would add un- 
necessary burdens in the business of 
government and would at the same 
time deprive the citizen of the need 
for speed where quick action is desir- 
able. 


Regulatory Functions 


What officers o1 


agencies do falls into a few simple 


administrative 


categories. We are not concerned 
with mere custodial or managerial 
tasks of administration. Compulsory 
or regulatory administrative opera- 
tions fall into three main groups: 
First, there are the legislative 
functions of administrative agencies, 
where they issue general or particular 
regulations which in form or effect 
are like the statutes of the Congress. 
The second kind of administrative 
operation is found in those familiar 
situations in which an officer or 
agency determines the particular case 
just as, in other fields of law, the 
determine The third 


tvpe of administrative compulsory 


courts cases. 
power is investigative in nature and 
may be incidental to either legislative 
or judicial powers of administrative 
agencies, or it may be entirely in- 
dependent of either, as when they 
issue subpenas, require records or 
reports, or undertake mandatory in- 
spections. 
The 


guishes 


present measure  distin- 
these 


types of administrative regulatory 


between three basic 


powers. But it does more than mere- 
ly analyze the administrative process 
and lay down the forms of procedure 
for each. It really 
separate subjects: First, public infor- 
mation; second, administrative oper- 


deals with three 


ation; and third, judicial review. 

Section 1 provides that it may 
be cited as the “Administrative Pro- 
cedure Act.” 


Definitions—Section 2 


The definitions in section 2 simplif 
the remaining provisions of the bill. 
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They also make more precise the 
kinds of operations which are in- 
cluded. 

There is great confusion in the 
terms used in the field of adminis- 
trative law . The word “regulations” 
is sometimes improperly used to em- 
the decisions of particular 
Also, regulations are often 


brace 
cases. 
called something other than rules 
or regulations. Thus we find that 
regulations specifying prices or rates 
often than not 
Similarly, Treasury regu- 


are more called 
“orders.” 
lations are customarily called “deci- 
sions.” To the person who is not 
expert in the field of administrative 
law, the confusion of terminology is 
time new 


terms are invented, such as the word 


baffling. From time to 
“directive.” 

The accepted analytical termi- 
nology has been adopted. According 
ly we speak of “rule” or “rule mak- 
ing” whenever agencies are exercis- 
ing legislative powers. We speak of 
“orders” and “adjudications” when 
they are doing things which courts 
otherwise do. 

The important definitions in 
section 2 are the definitions of 
“agency,” “rule,” and “order.” Those 
are basic. The other definitions are 
included either for purposes of clari- 
fication or to simplify the remaining 
sections of the bill. 


Definition of ‘‘Agency” 
The definition of agency in section 2 
(a) consists of two elements: First, 
there are excluded legislative, judi- 
cial, and_ territorial authorities. 
Secondly, there is included any 
other authority regardless of its form 
or organization. In short, whoever 
has the authority to act with respect 
to the matters later defined 
“agency.” 


is an 
There are expressly ex- 
empt from the term “agency” all 
those composed of representatives of 
parties to the disputes decided by 
them. There are excepted 
defined war authorities functioning 
under temporary or named statutes. 


also 


Purely military and naval functions 
should obviously be exempt. It simp- 
ly was not wise to attempt to adapt 
the bill to the functioning of civilian 


defense authorities, because of their 
temporary nature. 


Definition of ‘‘Rule”’ and 
**Rule Making” 


Ihe definition of “rule” and “ry 
making” in section 2(c) is a defini. 
tion of the legislative function of ag. 
ministrative agencies. “Rule” jx 
defined as any agency statement of 
general or particular applicability 
and future effect designed to state 
the law, policy, organization, proced. 
ures, or practice requirements of any 
administrative agency. In rule mak 
ing an agency does not decide jp. 
dividual rights or liabilities for past 
conduct, or present status under e. 
isting law, but prescribes what the 
future law shall be so far as it js 
authorized so to act. 


‘Order’ and ‘‘License” 


“Order” and = “adjudication” 4 
defined in 2(d) cover the 


judicial function of administrative 


section 
agencies. They embrace all of the 
decisions that agencies make in mat 
ters other than rule making. Two 
items in the definition should b 
noted. First, “licensing” is expressl 
included. Secondly, injunctive orders 
—such as those issued by the Federal 
Trade Commission—are 
pressly included. 

The “license” 1 
section 2(e) is included in order to 
embrace form of operation 
where a private party is required to 
take the initiative in securing official 


also ex 
definition of 


every 


permission of a governmental agenc\ 


Public Information—Section 3 
The public 
ments of section 3 are among th 


information requir 
most useful provisions. Excepted at 


matters requiring secrecy in_ thi 
public interest—such as certain ope! 
ations of the Secret Service or FBI- 
and matters relating solely to the in 


ternal management of an agency) 


Organization and Procedure 


Agencies are required by section 
3(a) to publish, first, their organ 


zation and delegations of fina 


authority; second, a statement © 


their methods and rules of procedur 


Presid 
Presid 
Amer 
Judici 
Tom (¢ 
Judici 
Comm 
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le’ Ond 
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a defini. 
on of ad. 
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licability 
lO State 
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ts of any 
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cide in. 
for past 
nder ex. 
vhat the 


as it is 


‘icense” 
on” as 
ver the 
istrative 
1 of the 
in mat- 
g- Two 
ould be 
*xpressl\ 
'e orders 
Federal 


Iso ex: 


nse” 
order to 
peration 
uired to 
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tion 3 
require 
ong the 
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in the 
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ocedurt 


Administrative Procedure Act 


President Truman handing Senator McCarran one of the pens used in signing the Administrative Procedure Act. Left to right, in addition to the 
President, are Ashley Sellers, who represented the Attorney General in connection with the legislation; Carl McFarland, Chairman of the 
American Bar Association's Committee; Chairman Pat McCarran of the Senate Judiciary Committee; Chairman Hatton W. Sumners of the House 
Judiciary Committee. Also present, but not caught by the photographer, were American Bar Association President Willis Smith, Attorney General 


Tom C 


Clark, Francis E. Walter, Chairman of the House Judiciary Subcommittee; John W. Gwynne, ranking minority member of the House 


Judiciary Subcommittee; George T. Washington, representing the Assistant Solicitor General; Velma Smedley, Clerk of the House Judiciary 
Committee, and Charles Long, Counsel of the House Judiciary Committee. 


varding each of their functions; 


uid, third, the substantive rules they 


iuthorized to make and their in- 
rpretative rules or policies issued 
guidance of the public. Pub- 

ilion is not required as to rules 
lressed to and served upon named 


arties in accordance with law. 


[hese requirements are enforced 


y the provision that no person shall 
n any manner be required to resort 
‘0 organization or procedure not so 


blished. This means, among other 


hings, that the accepted rule respect- 


» exhaustion of administrative 
lies would not apply where the 
has not published the re- 
information. The effect will 
that parties will understand the 


ed 
y-wide organization of ad- 
agencies and _ their 
ds of procedure, as well as 
iccess to the regulations and 


inistrative 


general interpretations in matters of 
substance which the 
framed for 
public. 


agency has 
the guidance of the 


Opinions and Orders 
Section 3(b) requires that opinions 
and orders issued by agencies in the 
exercise of their judicial functions 
be either published or made avail- 
able to public inspection except 
where held confidential for good 
cause. All rules must be either pub- 
lished or made available to public 
inspection. 
Public Records 
Section 3(c) requires agencies to 
make matters of official record avail- 
able to inspection except as by rule 
it may require them to be held con- 
fidential for legal cause. 


Rule Making—Section 4 


Section 4 deals with rule making 


From it, however, are exempted: 
First, military, naval, or foreign af- 
fairs functions; and second, matters 
relating to agency management ot 
personnel or to public property, 
loans, grants, benefits, and contracts. 
Ihe exempted foreign affairs are 
those diplomatic functions of high 
importance which do not lend them- 
selves to public procedures and with 
which the general public is ordinari- 
ly not directly concerned. The ex- 
emption of proprietary matters is in- 
those 
Government is in the position of an 
individual citizen and is concerned 
with its own property, funds, or con- 


cluded because in cases the 


tracts. 

Requirements as to Notice 
There are two particularly important 
aspects of section 4(a), which deals 
with the notice of rule making. In 
the first place, where notice is re- 
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quired, it should be complete and 
specitic. In the second place, except 
where notice and hearing are re- 
quired by some other statute, the 
agency by this provision is authorized 
to dispense with notice where it 
finds for good cause that notice and 
public procedure thereon are im- 
practicable, unnecessary, or contrary 
to the public interest. This latter is 
not an escape clause but one which 
may be made operative only where 
facts and interests are such that 
notice and proceedings are impos- 
sible or manifestly unnecessary. 


Requirement as to Procedures 


The second subsection of section 4 is 
designed to provide that, where other 
statutes do not require an agency 
hearing, the legislative functions in 
administrative agencies shall, so far 
as possible, be exercised only upon 
some form of public participation 
after notice. That is, an agency may 
permit parties to submit written 
statements, confer with industry ad- 
visory committees, hold open meet- 
ings, and the like. Whatever method 
is adopted, the agency must consider 
the data or argument so presented 
by interested people and incorporate 
a concise general statement of thei 
basis and purpose in any rules it 
issues. 


Effective Dates 
Under section 4 (c) agencies are re- 
quired, in addition to the foregoing, 
to defer the effective date of any sub- 
stantive than 30 
days except as they may specifically 


rule for not less 
provide otherwise for good cause o1 
in the case of rules recognizing ex- 
emptions or relieving restrictions, 
and so forth. This section places the 
burden upon administrative agencies 
to justify in law and fact the issuance 
of any rule effective in less than thirty 
days. Rules may be made effective 
in a legally reasonable time less than 
thirty days because of the shown ur- 
gency of conditions coupled with de- 
monstrated and unavoidable limita- 
tions of time. The section requires 
agencies to proceed with the con- 
venience or necessity of the people 
affected as the primary consideration, 
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so that an agency may not itself be 
dilatory and then issue a rule re- 
quiring compliance forthwith. 


Requirements as to Petitions 


Section 4(d) is designed to afford 
every properly interested person 
Statutory authority to petition fo 
the issuance, amendment, or repeal 
of a rule. No agency may receive 
such petitions in a merely pro forma 
manner. Every agency possessing 
rule-making authority will be re- 
quired to set up procedures for the 
receipt, consideration, and disposi- 
tion of these petitions. The right ol 
petition is written into the Constitu- 
tion itself. This subsection confirms 
that right where Congress has dele- 
gated legislative powers to adminis- 


trative agencies. 


Adjudication—Section 5 


Section 5 relates to the judicial 
function of administrative agencies, 
they specific 


respecting compliance with existing 


where decide cases 
law or redress under existing law. It 
applies, however, only where Con- 
gress by some other statute has 
prescribed that the agency shall act 
upon a hearing. The requirements 
of section 5 are thus limited to cases 
in which statutes otherwise require 
a hearing because, where statutes do 
not require an agency hearing, the 
parties affected are entitled to try 
out the pertinent facts in court and 
hence there is no reason for prescrib- 
ing informal administrative proce- 
dures beyond the requirements ol 
section 6. The right of trial de novo 
in judicial review in cases where 
agencies do not proceed upon a 
statutory hearing will also be dis- 
cussed in connection with section 
10 (e). 

Even where statutes require an 
agency hearing, this section does not 
operate respecting, first, matters sub- 
ject to trial de novo in court; second, 
the selection or tenure of public of- 
third, 


decisions resting solely on inspection, 


ficers other than examiners; 


tests or elections; fourth, military, 
naval, or foreign affairs functions; 
fifth, cases in which an agency is 


acting for a court; sixth, the certifica 


tion of employee representatives 


Notice and Pleading; 


Subsection (a) of section 5—respec 
ing notices in the exercise of th 
judicial function of administratiy, 
agencies—is designed mainly to 4; 
sure that such notices are adequay 
particularly in the matter of stating 
the particular issues of law or faq 
which parties must meet. 

In that connection, the unaniy 
ous conclusion of the Attorney Ge 
eral’s Committee on Administratiy 
Procedure, which was appointed , 
President and 
1939 to 1941, was 


the direction of the 
functioned from 
that: 

“The individual immediately con 
cerned should be apprised not on\ 
of the contemplated action with sul 
ficient precision to permit his prepar 
ation to resist, but, before final a 
tion, he should be apprised of th 
evidence and contentions broug! 
forward against him so that he ma 
meet them... . 

“A... prerequisite to fair formal 
that when 
action is begun, the parties should 


proceedings is forma 
be fully apprised of the subject-ma 
Notice, i! 
short, must be given; and it mus! 


ter and issues involved. 


fairly indicate what the respondent 
is to meet: ... 

‘Room remains for considerabl 
improvement in the notice practices 
of many agencies. . . . Too frequen 
ly, this notice is inadequate. . . . Thi 
applicant is put to his proof on suc 
broad issues as public interest, col 
venience, and necessity Agencies 
not infrequently set out their 4 
legations in general form, perhaps 
in statutory terms, thus failing fu! 
to apprise the respondents and ¢ 
permit them adequately to prepa! 
their defenses.” 


Essentials of Procedure 
Subsection (b) of section 5 simp! 
provides that, apart from  noti 
afforded 
tunity for the settlement of cas 
in whole or in part and, to the & 
tent that issues are not so settled 


parties must be opp? 


for hearing and decision in 0! 





certifica 
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€adings 


—respect 

of the 
11Stratiye 
y tO as 
equate 
it stating 


y Or fact 


unanim 
ney Ger 
Listrativ 
rinted 4 
lent and 


a] | l, was 


itely con 
not onl 
with sui 
S prepar 
final a 
d of th 
broug! 


- he ma 


ir forma 

forma 
s should 
ject-ma 
otice, 1! 
it must 
spondent 


siderable 
practices 
requent 
. The 

on sua 
est, con 
Agencies 
their a 
perhaps 
ing ful 
and to 


prepa! 


cedure 
) simp! 
not 
oppo! 
of cases 
» the ex 
settled 


in col 


with the later provisions of 
There are of course cases 

ime, the nature of the pro- 
and the public interest do 
permit settlements. The settle- 
nent vy comsent provision is ex 
treme important because agencies 
not engage in formal proceed- 
1ere the parties are perfectly 


ug 
to consent to judgments o1 

ijust situations informally. 
On this subject the unanimous 
of the Attorney General's 


Committee on Administrative Pro- 


edure reads as follows: 

“It is of the utmost importance to 
inderstand the large part played by 
informal procedure in the ad- 

inistrative process. .. . 

In cases of (claims and license ap- 
plications) formal proceedings in the 
first instance are undesirable from 
i point of view of the individual 
.. Only after 


md the Government. . 


applications have — passed 
rough the sieve of initial decision 
satisfactorily 


in most cases 


the matter—is it necessary oO! 
ile to have formal proceedings. 
In most cases in which a person 
ipplies for some official permission, 
agency, if satisfied that the per- 
lission is proper, grants it without 
my formal proceedings. Sometimes 
ie public interest in a full record 
the grounds of decision is thought 
important by Congress that formal 
roceedings and a formal record are 
equired by law. ... But there are 
cases where formal proceedings 
ie required either by the terms of 
ie statute or by administrative in- 
erpretations in which, in the com- 
mittee’s opinion, something _ less 
vould fully protect the public in- 
crest and make for more expeditious 
ispatch of business... . 
that 


‘gency has investigated a complaint 
] 


[t often occurs after an 
with it, the person or persons 
lained of and the agency may 
as to the principal evidentiary 
and may also agree that the 
omplained of should not be re 
d. A frequent obstacle to settle- 
by consent is the reluctance of 
ons to make an admission that 


icted with an illegal or unethi- 


cal intent Or purpose. it is in this 
area that consent dispositions are 
employed, are highly desirable, and 
can be extended by some improve 
ment in procedures.” 


Separation of Functions 


Subsection (c) of section 5 deals with 
the well-known problem of separat- 
ing prosecuting and deciding func- 
tions. It provides that the officer 
who takes the evidence must decide 
the case or recommend a decision 
unless he should become unavailable 
to the agency. Those officers may not 
hold ex parte private conferences. 
Vhey 


may not be subject to the 


supervision of prosecuting officers, 
and prosecuting officers may not par- 
ticipate in decisions except as 
witnesses or counsel in public pro- 
ceedings. 

However, the subsection does not 
apply in determining applications 
lor initial licenses, because it is felt 
that the determination of such mat- 
ters is much like rule making and 
hence the parties will be better served 
il the proposed decision—later re- 
quired by section 8—reflects the views 
of the responsible officers in the 
agencies whether or not they have 
actually taken the evidence. It does 
not apply in cases concerning the 
validity or application of rates, facili 
ties, or practices of public utilities o1 
carriers because these types of cases 
are customarily consolidated with 
rule-making proceedings where the 
separation of functions is not re- 
quired so that, unless excepted from 
this provision, either rule making 
would be restricted beyond the in- 
tent of the bill or consolidated pro 
ceedings would be impossible. Also, 
the subsection does not apply to the 
top agency or members thereof be- 
cause from the very nature of ad- 
ministrative agencies, in which ul- 
timate authority is fixed in one place 
respecting both prosecution and deci 
sion, it is impossible to deprive heads 
over the 


of agencies of authority 


prosecutors for whom they are ul- 
timately responsible. 
Despite these exceptions, which 


have seemed necessary at least until 


Administrative Procedure Act 


inore is known about the operation 
of an Administrative Procedure Act, 
this section is of great importance 
because it is an attempt to deal with 
sectors of ad- 


one of the critical 


ministrative operation. It does not 
provide for a complete separation of 
functions in the sense that hearing 
officers are entirely and_ physically 
separated from the agencies in which 
they operate. It adopts the “inter- 
nal” separation of functions and in 
addition (see section 11) provides 
salary and tenure independence for 
examiners even though they may be 
selected by and attached to a partic 
ular agency. 


Declaratory Orders 


The last subsection of section 5 
authorizes agencies, in their sound 
discretion, to issue declaratory orders 
with the same effect as other orders. 
Since agencies exercise judicial func- 
tions, it has been deemed wise, for 
the benefit of the public and people 
subject to administrative adjudica- 
tions, to confer upon them authority 
subsection to do the same 
that 


Declaratory 


by this 
under the 
Act. In 


other words, administrative agencies 


things courts do 


Judgment 


should at least be as free to act i 
respective of the technical rules ol 
courts are. 


case or controversy as 


Parties faced with a situation in 
which they desire a declaratory ad- 
judication would under this pro 
vision be authorized to ask an agency 
to rule upon the situation; and the 
ruling of the agency would be sub- 
ject to judicial review and all other 
requirements as in other cases. Ad- 
ministrative authority so to act has 
been widely urged. This provision, 
however, narrows the authority to 
those cases in which agencies act 
upon a statutory hearing and subject 
to the safeguards of sections 5, 6, 7, 
8, 9, and 11 of this bill. 


Other Matters—Section 6 


Section 6, entitled “Ancillary Mat 


ters,” brings together a number ol 
incidental rights, powers, and proce- 
dures, including limitations on com 


pulsory investigative powers. 
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Rights of Representation 
Section 6(a) deals with the right of 
parties to have the advice or represen- 
tation of counsel or, to the extent 
that agencies lawfully permit it, 
representation by nonlawyers. The 
representation of counsel contem- 
plated means full representation as 
the term is understood in the courts 
of law. Counsel may thus receive 
notices, decisions, and awards. Agen- 
cies are not authorized in any man- 
ner to ignore or bypass legal represen- 
tatives that parties have selected for 
themselves. The section also confers 
a statutory right for any interested 
person to appear before any agency 
or its responsible officers at any time 
for the presentation or adjustment 
of any matter, and this is particularly 
important as—among other things— 
authorizing the settlement of cases 
in whole or part. It also requires 
agencies to proceed with reasonable 
dispatch. 


Requirements as to Investigations 


Ihe second subsection of section 6 
limits any form of investigative proc- 
ess to authority conferred upon an 
agency by law. This limitation will 
require any agency to justify its proc- 
ess in case of a contest thereof by 
demonstrating that upon the law 
and the facts it is acting within its 
proper sphere of operations. The 
subsection also provides that those 
compelled to submit data or evidence 
shall either be entitled to copies 
thereof or, in cases in which the situ- 
ation clearly demands that no copies 
be made, to inspect them in person 
or through counsel. 


Subpenas 
Subsection (c) of section 6 provides 
that, where Congress has authorized 
agencies to issue subpenas, private 
parties may secure them upon an 
equality with Government represen- 
tatives and without any more than a 
general showing of relevance and 
reasonable scope of the information 
sought. Where administrative sub- 
penas are contested, the court is to 
inquire into the situation and issue 
an order of enforcement only so far 
as the subpena is found to be in ac- 
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cordance with law. This is a definite 
statutory right and is applicable to 
subpenas of every kind addressed to 
any person under authority of any 
law. The effect of the subsection is 
thus to do more than merely restate 
the existing constitutional safeguards 
which in some cases such as those in- 
volving public contractors—see Endt- 
cott Johnson Corp. v. Perkins, 317 
U.S. 501, 507, 509, 510—have been 
held inapplicable. Also, the term “in 
accordance with law” does not mean 
that a subpena is valid merely be- 
cause issued with due formality. It 
means that the legal situation, in- 
cluding the necessary facts, demon- 
strates that the persons and subject 
matter to which the subpena is 
directed are within the jurisdiction 
of the agency which has issued the 
subpena. 


Denials 


The final subsection of section 6 re- 
quires agencies to give prompt notice 
of the denial of any request made in 
any agency proceeding, and to ac- 
company that notice with a simple 
statement of the procedural or other 
grounds for the action of the agency. 
Under this provision, if the ground 
is procedural the agency would be 
required to state any availab'e fur- 
ther or alternative remedies open to 
the party. If the ground is not pro- 
cedural, the agency would be re- 
quired to make a simple statement 
of the legal or factual basis of its 
action. 


Hearings—Section 7 


It will be recalled that section 4—re- 
lating to rule making—and sect‘ an 5 

relating to the determination of 
particular cases—refer to situations 
in which Congress has by some other 
statute required an agency to act 
upon a hearing. Accordingly sections 
7 and 8 state the requisites of statuto- 
ry agency hearings and decisions. 


Presiding Officers 


The first subsection of section 7 re- 
quires an agency to hold hearings 
itself, or through a member or mem- 
bers of the board which comprises it, 
or by one or more examiners quali- 


fied as provided in section |], o 
through other officers specially pro. 
vided for or designated pursuant jg 
the authority contained in othe 
statutes. Whoever presides must do 
so impartially. They may withdray 
if they deem themselves disqualified 
or, if an affidavit of personal bias o; 
disqualification is filed against them, 
the agency must determine the issue 
as a part of the record and decision 
in the case. 

This provision authorizes agen 
cies, if they do not wish to hea 
cases themselves, to delegate the hear 
ing function to the named types o 
presiding officers. It does not mean 
however, that agencies are autho 
ized—whether the ex 
press authority of other statutes o 
not—to avoid the examiner system 
by assigning general employees or ai 
torneys to hear cases individually o 
as boards. In short, unless the agenc 


pul suant to 


or its members or some specially 
qualified statutory officer hears the 
case, an examiner qualified unde: 
section 11 must do so. 

Of particular importance in this 
subsection is the requirement that 
any presiding officer must act im 
partially rather than as a prosecuto! 
These provisions mean that presid 
ing officers will be required to con- 
duct themselves in the manner in 
which people think they should- 
that is, as judges and not as the repre 
sentatives of factions or special in 
terests. 


Hearing Powers 


Subsection (b) of section 7 lists the 
commonly accepted kinds of powers 
which it is generally conceded that 
who hearings 


officers preside at 


ought to have. These include ad 
ministering oaths, issuing authorized 
receiving or 
evidence, taking depositions, gel 


subpenas, excluding 
erally regulating the hearing, hold 
ing informal conferences with th 
parties for the settlement or simplih 
cation of issues, disposing of proct 
dural requests such as those for ad 
journment, and the like. In exercis 
ing these powers, of course, presiding 
officers will be bound by relevat! 
legal limitations. 
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Requirements as to Eviderce 
Subsection (c) of section 7 is one of 
ihe more important provisions. In 

‘| report the Attorney General’s 

ittee on Administrative Pro- 
cedure stated: 

“ \buses in admitting remote hear- 

ind irrelevant or unreliable 

lence there surely have been... . 

strict adherence to standards 

evance and probative value 
should be observed needs no under- 
A diffuse record dissipates 
the energies of the parties and the 
deciding authorities and distracts at 
tention from the issues. Careless ad- 
mission of evidence for what it is 
practice not infrequent 

mong trial examiners—swells the 
record beyond its necessary limits.” 

Section 7(c) provides that the 
proponent of a rule or order has the 
burden of proof except as statutes 
provide. It authorizes 
agencies to receive any evidence, al- 
though as a matter of policy they are 
required to provide for the exclusion 
of irrelevant, immaterial, or unduly 
repetitious matter. Thus, the mere 
fact that such matter 1s in the record 
would not of itself be reversible error. 
rhe principal provision of the sub- 
section requires that no sanction may 
be imposed or rule or order be issued 
except upon consideration of the 
whole record or such portions as any 
party may cite and as supported by 
and in accordance with reliable, 
probative, and substantial evidence 
lhe parties are authorized to present 
documentary, oral, and_ rebuttal 
evidence and to conduct reasonable 
cross-examination. In rule making 
or determining applications for in- 
itial licenses agencies may adopt pro- 
cedures for the submission of the 
evidence in written form, so far as 
the interest of any party will not be 
prejudiced thereby. 

(he requirement that agencies 
lay act only upon relevant, proba- 
\i\c, and substantial evidence means 
that the accepted standards of proof, 
as distinguished from the mere ad- 
missibility of evidence, are to gov- 
érn in administrative proceedings as 
y do in courts of law and equity. 
'he same provision contains two 


scoring. 


worth—a 


otherwise 


t} ‘ 
the 


limitations—first, that the 
agency must examine and consider 
the whole of the evidence relevant to 
any issue and, secondly, that it must 
decide in accordance with the evi- 
dence. Under these provisions the 
function of an administrative agency 
is clearly not to decide arbitrarily or 
to act contrary to the evidence or 
upon surmise or suspicion or un- 
tenable inference. Mere uncorrobo- 
rated hearsay or rumor does not 
constitute substantial evidence. See 
Edison Co. v. Labor Board, 305 U. S. 
197, 230. Under this provision agen- 
cies are not authorized to decide in 
accordance with preconceived ideas 
or merely to sustain or vindicate 
prior administrative action, but they 
must enter upon a bona fide conside- 
ration of the record with a view to 
reaching a just decision upon the 
whole of it. 


other 


Record 


The final subsection of section 7 
provides that the record of the evi- 
dence taken and the papers filed is 
exclusive for purposes of decision. It 
also provides that, where a decision 
rests in whole or part on official 
notice of a material fact not appear- 
ing in the record, any party must on 
timely request be given an adequate 
opportunity to show the true facts. 

The exclusiveness of the record 
precludes deciding officers from bas- 
ing their judgments as to the facts 
upon matters which are not in the 
record. The provision respecting 
official notice is essential in order to 
prevent miscarriages of justice 
through mistake or by unwarranted 
expansion of the idea of judicial 
notice. 


Decisions—Section 8 
Section 8 applies only in cases in 
which other statutes require a hear- 
ing and in which section 7 applies 
as to the conduct of the hearing. 
Next to the matter of evidence, dis- 
cussed in connection with section 7 
(c), the manner and method in 
which agencies arrive at decisions 
have been one of the most criticized 
parts of the field of administrative 
law. 
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With respect to this problem the 
final report of the Attorney General's 
Committee on Administrative Pro- 
cedure had the following to say: 

“In most of the agencies the per- 
son who presides is an adviser with 
no real power to decide. . .. He may 
simply be a monitor at the hearing 
with power to keep order and super- 
vise the recording of testimony but 
little or none to make rulings or to 
play a real part in the final decision 
of the case. . .. There should be gen- 
eral improvement in administrative 
procedure at this stage. . . . The com- 
mittee . . . has been impressed with 
the fact that as the conduct of the 
hearing becomes divorced from re- 
sponsibility for decision two un- 
desirable consequences ensue. The 
hearing itself degenerates, and the 
decision becomes anonymous. . . . 

“If the hearing officer is not to 
play an important part in the deci- 
sion of the case, other persons must. 
The agency heads cannot read the 
voluminous records and winnow out 
the essence of them. Consequently 
this task must be delegated to sub- 
ordinates. Competent as these an- 
onymous reviewers or memorandum 
writers may be, their entrance makes 
for loss of confidence. Parties have 
a sound desire to make their argu- 
ments and present their evidence, 
not to a monitor, but to the officer 
who must in the first instance decide 
or recommend the decision. In many 
agencies attorneys rarely exercise the 
privilege of arguing to the hearing 
officer. They have no opportunity to 
argue to the record analysts and 
reviewers who have not heard the 
evidence but whose summaries may 
strongly affect the final result.” 

The_ provisions of section 8 are 
designed to make it certain that 
those who sign decisions or decision 
papers are actually the people re- 
sponsible for them, that the evidence 
and the arguments of the private 
parties are fully and fairly consid- 
ered, that the views of agency per- 
sonnel are not unduly emphasized 
or secretly submitted, and that the 
official record alone is the basis of 
decision. 
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Subordinates 


Section 8(a) requires that, in ad- 
judication cases subject to section 5 
(c), the ofhcer or officers who pre 
sided at the taking of evidence must 
either decide the case or recommend 
a decision—the choice being left to 
the agency. Since section 5(c) pro 
vides for the separation of functions 
only in certain cases of adjudica- 
tions, this provision would not be 
operative in the excepted cases or in 
rule making. Its purpose is to make 
the hearing officer in the covered sit 
uations an important factor in the 
decision process. Where the officer o1 
ofhcers who presided at the hearing 
are not required to make or partici 
pate in the decision under this pro 
vision, some other officer or officers 
who are qualified to preside at hear- 
ings must do so. Where such officers 
make it becomes the 
final decision of the agency in the 


the decision, 


absence of an appeal to or review by 
the agency. If the agency itself makes 
the initial decision without having 
presided at the reception of the evi 
dence, the officers who presided ‘on 
who are qualified to preside must 
recommend a decision. Thus the rec- 
ommended decision, which becomes 
a part of the record, bridges the gap 
between the hearing and deciding 
function in administrative cases. In 
rule making or determining appli- 
cations for initial licenses, however, 
the subsection that the 
agency may issue a tentative decision, 
any of its responsible officers may 
recommend a decision, or such pro- 
cedure may be wholly omitted where 
the execution of 


provides 


agency functions 


makes it impossible. 


Submittals and Decisions 


The second subsection of section 8 
is a statutory statement of the right 
of the parties to submit for the full 
consideration of the presiding off- 
cers, first, proposed findings and con- 
clusions or, second, exceptions to 
recommended decisions or other de 
cisions being appealed or reviewed 
administratively and, third, support 
ing reasons for such findings, conclu- 
sions, or exceptions. The record must 
show the official rulings of the agency 
American Bar 
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upon each such finding, conclusion, 
or exception presented. These pro- 
visions assure all parties an oppor- 
tunity to present their views of the 
law and the facts and be heard there 
on prior to the decision of any case. 
So that the parties and the reviewing 
courts mav be fully apprised, all 
recommended or other decisions must 
include first, findings and conclu- 
sions as well as the reasons or basis 
therefor upon ‘all the issues of fact, 
law, or discretion presented by the 
record and, second, the appropriate 
agency action or denial. 

One should be empha 
sized. Section 8(b) requires findings 
and conclusions te be stated upon all 
the material issues of fact which the 
parties may present. This means that, 
within the legal framework of the 
type of case involved, the number 
and the subjects of the findings and 


matter 


conclusions will be determined by 
the record and by the legal, factual, 
or discretion issues raised by the par- 
ties. The mere parroting of findings 
or conclusions in the words of stat 
utes, however sufficient that may b« 
as an ultimate conclusion, definitely 
would not satisfy in any manner the 
requirements of this section unless 
both the statute and the issue were 
very narrow indeed. Almost any case 
involves numerous 
and detailed issues of law, fact, and 
discretion. These must all be deter- 
mined as a part of the decision. Only 
in that manner are the parties pro 
tected and assured that the case has 
been fully ané completely consid- 
ered and determined. 


of consequence 


Sanctions—Powers—Section 9 


Section 9, relating to agency sanc- 
tions and powers, applies in all cases, 
whether or not a statutory hearing 
is required. It does not dispense with 
hearings otherwise required, nor 
does it supply them if not so re- 
quired. It deals with the large and 
troublesome problem of the remedies 
or redress which administrative agen- 
cies are entitled to undertake or 
grant. 


General Limitation 


Ihe first and principal provision of 


the section simply requires that po 
sanction shall be imposed or substay 


tive rule or order be issued eXcepi 


within jurisdiction delegated to the 
agency and as authorized by |ay 
Chis provision is framed on the ne 
essary assumption that the detailed 
specification of powers must be lef; 
to other legislation relating to sy 
cific agencies. Its effect is to confin 
agencies to the jurisdiction and poy 
conferred. That means no; 
only the legal but the factual juris 
diction of an agency, and the legal 
and factual appropriateness of an 
sanction or relief an agency may as. 
sume to impose or grant. The basi 
premise of the section is that agencies 
are not 


ers SO 


authorized to invent san 
tions or relief or to attempt to apply 
or grant them beyond the limitations 
within 


of authority which they 


operate. 


Licenses 


Section 9(b) deals with licensing 
It requires agencies to determiné 
promptly all applications for licenses 
prohibits them from withdrawing 
a license without first giving the li 
censee notice and an opportunity t 
achieve compliance except in cases 
of obvious willfulness or emergenc\ 
and in businesses of a continuing na 
ture precludes any license from ex 
piring until timely applications [o 
new licenses or renewals have bee! 
determined. 

These special provisions are neces 
sary because of the very severe const 
quences of the conferring of licensing 
authority upon administrative agen 
cies. The burden is upon privat 
parties to apply for licenses or rr 
newals. If agencies are dilatory 1! 
either kind of application, parties 
are subjected to irreparable injuries 
unless safeguards are provided. T! 
purpose of this section is to remo\ 
the threat of disastrous, arbitrary, an¢ 
irremediable 


administrative action 


judicial Review—Section 10 
Section 10 is a comprehensive stat 
ment of the right, mechanics, and 
scope of judicial review. It requires 
an effective, just, and complete d 
termination of every case and ever 
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issue. It is a means of en- 
il] forms of law and all types 
limitations. Every form of 

right or limitation would 
subject to judicial review. 

id not be limited to constitu- 

inal rights or limitations alone. See 
Steel Co., 310 


kins v. Lukens 


13. 
) general exceptions are made 
ntroductory clause of section 

) The 

as statutes preclude judicial re- 


first exempts all matters so 


view. Congress has rarely done so. 
Legislative intent to forbid judicial 
view must be, if not specific and in 
erms, at least clear, convincing, and 
nmistakable. The fact that 
ss has not expressly provided 


mere 
Loner 
for judicial review would be com- 
letely immaterial. See Stark v. Wick- 
rd, 321 U. S. 288 at 317. 

The second general limitation on 
e section is that there are exempted 
matters to the extent that they are 
y law committed to the absolute dis- 
retion of administrative agencies. 
been misunder- 
standing and confusion of terms re- 
the discretion of agencies. 
They do not have authority in any 
se to act blindly or arbitrarily. They 
may not willfully act or refuse to act. 
\lthough like trial courts they may 
etermine facts in the first instance 
ind determine conflicting evidence, 


l} have much 


specting 


hey cannot act in disregard of or 
mtrary to the evidence or without 
vidence. They may not take affirma- 

or negative action without the 
tual basis required by the laws 
nder which they are proceeding. Of 
ourse, they may not proceed in dis- 
gard of the Constitution, statutes, 

other limitations recognized by 


dW 


Right of Review 


ist subsection of section 10 pro- 

les that any person suffering legal 
ng because of any agency action, 
idversely affected 
caning of any statute, is entitled to 


within the 


Vied © “ ” 
idicial review. “Legal wrong” means 


tion or inaction in violation of the 
iw or the facts. The categories of 
(vestions of legal wrong are set forth 
iter as subsection (e) of section 10. 


Forms of Review 


Under this bill the technical form of 
proceeding for judicial review is, first, 
any special proceeding which Con- 
gress has provided or, in the absence 
or inadequacy thereof, any relevant 
form of action such as those for de- 
claratory judgments or injunctions in 
any court of competent jurisdiction. 
In addition, any agency action is also 
subject to judicial review in any civil 
or criminal enforcement proceeding 
except to the extent that prior, ade- 
quate, and exclusive opportunity for 
such review is otherwise provided by 
law. The section does not disturb spe- 
cial proceedings which Congress has 
provided, nor does it disturb the 
venue arrangements under existing 
law. It does, however, constitute a 
adoption of 
forms of action in cases where Con- 


statutory traditional 
gress has made no contrary provision 
for judicial review. 


Reviewable Acts 
In any proceeding for judicial review, 
the parties who seek it must specify 
what it is they wish reviewed and 
what it is they claim to be review- 
able. Accordingly, section 10(c) pro- 
vides that specific acts which are 
either expressly made reviewable by 
legislation or for which there is no 
other adequate judicial remedy are 
subject to review under section 10. 
Preliminary or procedural matters 
not so reviewable may be reviewed 
in connection with final actions. An 
act is final whether or not there has 
been presented or determined an ap- 
plication for any form of reconsider- 
ation, unless statutes otherwise ex- 
pressly require. 


Temporary Relief 


Of importance in the field of judicial 
review is the authority of courts to 
grant temporary relief pending final 
decision of the merits of a judicial 
review action. Accordingly section 10 
(d) provides that any agency may it- 
self postpone the effective date of its 
action pending judicial review or, 
upon conditions and as may be neces- 
sary to prevent irreparable injury, 
reviewing courts may postpone the 
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effective date of contested action o1 
preserve the status quo pending con- 
clusion of judicial-review proceedings. 

The section is a definite statutory 
statement and extension of rights 
pending judicial review. It thus, so 
far as necessary, amends statutes con- 
ferring exclusive authority upon ad- 
ministrative agencies to take or with- 
hold action. Its operation will in- 
volve no radical departures from 
what has generally been regarded as 
an essential and inherent right of 
the courts; but, however that may be, 
this provision confers full authority 
to courts to protect the review process 
and purpose otherwise expressed in 
section 10. 


Scope of Review 


final subsection of section 10 
states the extent or degree of review 
which courts are required to afford. 
Subsection (e) of section 10 requires 
courts to determine independently 
all relevant questions of law, includ- 


Che 


ing the interpretation of constitu- 
tional or statutory provisions and 
the determination of the meaning or 
applicability of any agency action. 
They must compel action unlawfully 
withheld or unreasonably delayed. 
Ihey must hold unlawful any action, 
findings, or conclusions which they 
find to be, first, arbitrary or in abuse 
of discretion; second, contrary to any 
provision of the Constitution; third, 
in violation of statutes or statutory 
fourth, without observance 
of procedure required by law; fifth, 
unsupported by substantial evidence 


rights; 


in any case reviewed upon the record 
of an agency hearing provided by 
statute; or, sixth, unwarranted by 
the facts so far as the latter are sub- 
ject to trial de novo. In making these 
determinations the court is to con- 
sider the whole record or such parts 
as any party may cite and, where er- 
ror has been fully cured prior to the 
effective date of agency action, the 
courts may apply the rule respecting 
nonprejudicial error. 

The term “substantial evidence” 
means evidence which on the whole 
record as reviewed by the court and 
in the exercise of the independent 
judgment of the reviewing court is 
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material to the issues, clearly sub 
stantial, and plainly sufficient to sup- 
port a finding or conclusion affirma- 
tive or negative in form under the 
requirements of section 7 (c). Undei 
this section the function of the courts 
is not merely to search the record to 
see whether it is barren of any evi- 
dence, or lacking any vestige of reli- 
able and probative evidence, or sup- 
ports the agency action by a scintilla 
or by mere hearsay, rumor, suspicion, 
speculation, and inference. Cf. Edt- 
son Co. v. Labor Board, 305 U.S. 197; 
229-230. It will not be sufficient for 
the court to find, as the late Chief 
Justice Stone pointed out within the 
year, merely that there is some “tenu- 
ous support of evidence.” Bridges v. 
Wixon, 326 U.S. at 178. Nor may it 
be construed as permitting courts to 
accept the 


judgments of agencies 


upon unbelievable or incredible 
evidence. 

Where there is no statutory ad- 
ministrative hearing to which review 
is confined, the facts pertinent to any 
relevant question of law must of 
course be tried and determined de 
novo by the reviewing court. Whether 
a court is proceeding upon an ad- 
ministrative or a judicial record, the 
requirement of reviewupon the whole 
record means that courts may not 
look only to the case presented by 
one of the parties but must decide 
upon all of the proofs submitted. 


Examiners——Section 11 


One of the most controversial pro- 
posals in the field of administrative 
law relates to the status and inde- 
pendence of examiners who hear 
cases where agencies themselves o1 
members of boards cannot do so. See 
the discussion of section 8 respecting 
decisions. Both sections 7 and 8 au- 
thorize the use of examiners. Section 
1] provides for their selection, tenure, 
and compensation. 
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It is often proposed that examin- 
ers should be entirely independent 
ol agencies, even to the extent of be- 
ing separately appointed, housed, and 
supervised. At the other extreme 
there is a demand that examiners be 
selected from agency employees and 
function merely as clerks. Section 11 
recognizes that agencies have a proper 
part to play in the selection of ex- 
aminers in order to secure personnel 
of the requisite qualifications. How- 
ever, once selected, the examiners 
are made independent in tenure 
and compensation by utilizing and 
strengthening the existing machin- 
ery of the Civil Service Commission. 

Accordingly, section 1] requires 
agencies to appoint the necessary ex- 
aminers under the civil service and 
other laws not inconsistent. But they 
are removable only for good cause 
determined by the Civil Service Com- 
mission after a hearing, upon the 
record thereof, and subject to ju- 
dicial review. Moreover, their com- 
pensation is to be prescribed and ad- 
justed only by the Civil Service Com- 
mission acting upon its independent 
judgment. The Commission is given 
the necessary powers to operate un- 
der this section, and it may author- 
ize agencies to borrow examiners 
from one another. 

If there be any criticism of the 
operation of the civil-service system, 
it is that the tenure security of civil 
service personnel is exaggerated. 
However, it is precisely that full and 
complete tenure security which is 
widely sought for subordinate ad- 
ministrative hearing and deciding of- 
ficers. Section 11 thus makes use of 
past experience and existing machin- 
ery for the purpose. 


Construction—Section 12 


he final section of the bill provides 
that nothing in it is to diminish con- 
stitutional or other legal rights, that 


requirements of evidence and pro 
cedure are to apply equally to agen 
cies and private persons, that th 
unconstitutionality of any portion 9 
application of the bill shall be sy}. 
ject to the usual saving provision, | 
and that subsequent legislation j, 
not to be deemed to modify the jj) 
except as it may do so expressly, 
The final sentence provides that 
the bill shall law three 
months after its approval, excep 
that sections 7 and 8 respecting 
statutory hearings and decisions shall 
not take effect until six months after 
its approval, the requirements of 


1 


become 


section 11 respecting the selection of 


examiners are not to become ef 
fective for a year, and no requir 
ment of the bill is mandatory as to 
any agency proceeding _ initiated 
prior to the effective date of such re. 
quirement. The staggered eflectivy 
date provision has been though 
necessary in order to give adminis 
trative ave cies every opportunity to 


prepare fully. 


Conclusion 


This measure is the culmination of 
long and earnest consideration. It 1 
sponds to a widespread, deep-seated 
and insistent public demand for 
some attention to the problem of ad 
ministrative justice and administra 
tive operations. It has been drafted 
with the greatest of care and upon 
fulsome consideration of views fron 
every side. It is not, of course, the 
final word, but it is a good beginning 


From time to time the Journal 
obtain and _ publish 
which will give an authoritative ex 
position of the new Act, along 
various lines which will be useful to 
the practising lawyers, judges, agenc 
staffs, and teachers and students 0 
administrative law. 
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k Moore Vinson was born 

22, 1890, at Louisa, 
nce County, Kentucky, the son of 
janes and Virginia (Ferguson) Vin- 


His ancestors, who had _ pio- 


Law- 


eered their way to eastern Kentucky 
a 1800, were of Irish, English and 
French stock. 
re farmers, timbermen, merchants, 
ankers, doctors and lawyers. The 


Among them there 


ture Chief Justice was educated in 
the common schools and at the Ken- 
ky Normal College, where he 
yraduated in 1908. He pursued fur- 
ther studies at Center College, Ken- 
ucky 
legree in 


receiving a bachelor of arts 
1909, 1911 
graduated in Young Vinson 
baseball and football dur- 
¢ school and college days, in part 
sipported himself by working in the 
lege library and as a student in- 
Notwith- 
he .com- 


and in was 
law. 


, 
yayed 


mathematics. 
these diversions 
leted his studies in both arts and 


structor in 


standing 


aw with high honors. 

Vinson commenced law practice 
1911 and 
1923, serving in 1913 as City 
1921-1923 as 


Attorney for 


Louisa in continued 


\ttorney and from 
Commonwealth the 
lhirty-second Judicial District of 
Kentucky. He was then elected to 
Congress and served there, variously 
presenting the Eighth and Ninth 
Kentucky Districts and the state at 
arge, until 1938 with the exception 
tthe years 1929-1931 when he again 
racticed law, at Ashland, Kentucky, 
‘s well as at Louisa. Congressman 
Vinson was a member of the Ways 
ind Means Committee and chairman 
e sub-committee on Internal 
Revenue Taxation. From 1932-1938 
ie steered through the House every 
revenue act. On May 12, 1938, the 
Longressman became a judge, taking 
ils oath on that date as Associate 


The Chief Justice 


by Honorable Harold M. Stephens 


ASSOCIATE JUSTICE, UNITED STATES COURT OF APPEALS, WASHINGTON, D. C. 


Justice of the United States Court of 
Appeals for the District of Columbia. 
He served in that capacity until May 
27, 1943. During some fourteen 
months of that period, from March 
2, 1942, to May 27, 


also, under appointment of Chief 


1943, he served 


Justice Stone, as chief judge of the 
United States Emergency Court of 
Appeals created by Congress to re- 
view orders of the Office of Price Ad- 
ministration. On the date last men- 
tioned, at the urgent request of Presi- 
dent Roosevelt he resigned his judi- 
cial posts to accept the position of 
Director of the Office of Economic 
Stabilization. He held that 
until March 5, 1945, when he was 


office 


transferred by the President to the 
post of Federal Loan Administrator 
in charge of the Reconstruction Fi- 
nance Corporation and its subsid- 
iaries. On April 2 of the same year 
he was appointed War Mobilization 
Director vice Mr. Byrnes and on 
July 16, following, was appointed by 
President Truman Secretary of the 
Treasury. In each of the three po- 
sitions last mentioned his confirma- 
tion by the Senate was unanimous. 

Current accounts of the Chief 
Justice’s career, and the foregoing 
silhouette, tend to emphasize, espe- 
cially because of the national im- 
portance of the positions he held com- 
mencing with his appointment as Di- 
rector of the Office 
Stabilization, his spectacular success 
in politics. But of greater interest to 
the legal profession is the fact that of 
the thirty-five years between his ad- 


of Economic 


mission to the Bar in Louisa in 1911 
and his appointment as Chief Jus- 
tice of the United States in 1946, he 
spent more than half, nineteen years 
to be exact, in intensive and varied 
legat work—fourteen years in the 
practice of law at Louisa and Ash- 


land, Kentucky, and five years as a 
judge of the United States Court of 
Appeals for the District of Colum- 
bia, including concurrent service of 
some fourteen months on the United 
States Emergency Court of Appeals. 
At the time of his early practice 
in Louisa, that town was a com- 
munity of some fifteen hundred in- 
habitants, but it county 
seat on the Kentucky-West Virginia 
border; and Ashland, in Boyd Coun- 
ty, where he practiced later, was a 


was the 


thriving country town of some twen- 
ty thousand in population. In these 
two localities Vinson’s practice was 
of a general character. As is custom- 
ary in such communities, where a 
lawyer’s staff is not large, he himself 
drew the varied legal instruments 
requisite in a busy country practice, 
wrote briefs and tried and argued 
cases. His practice included criminal 
cases both for -the defense, and, as 
the 
On the civil side he 


Attorney, for 


Commonwealth 
prosecution. 
represented railroads, insurance and 
coal companies, banks and receiver- 
ships. Much of his work involved 
oil leases, and there was, in addition, 
conveyancing and probate work and 
Besides 
his strictly professional activities, he 


cases in contract and tort. 


engaged in private business as a di- 
rector in banking, wholesale grocery 
and milling enterprises. All of this 
developed professional and business 


skill, versatility and independence of 
judgment. 
On 


United States Court of 
Appeals for the District of Columbia, 
Judge Vinson found himself engaged 
in judicial work involving a great 
variety of important cases of both 
The 
court of which he was a member is 
States 
Circuit Courts of Appeals and exer- 


the 


national and local character. 


one of the eleven United 
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The Chief Justice 


cises all of the jurisdiction of such 
courts and in addition, because of its 
location at the seat of government, 
jurisdiction and powers not exer- 
cised by any other Federal court ex 
cept the Supreme Court. Also the 
court is the highest appellate court 
lor the District of Columbia in cases 
ol local nature involving the per- 
sonal and business interests of a juris 
diction of approximately a million 
people. 

In the course of his five years of 
service on the court Judge Vinson 
wrote 117 majority opinions and 
participated in some 333 additional 
opinions written by other members. 
[hese opinions ranged the gamut ol 
the Federal and local jurisdiction of 
the court. In addition Judge Vin- 
son wrote one separate concurring 
opinion, joined in writing one con- 
curring opinion, and in one case 
concurred in the result without opin- 
ion. He wrote two separate opin- 


ions concurring in part and dis- 
senting in part, and five dissent- 
ing opinions; in one case he dis- 
His 


opinions in cases on the Federal side 


sented without opinion. own 
of the court involved, among others, 


mandamus and injunction — suits 
against various officers of the Fed- 
eral government, patent and trade- 
mark 


surance, 


cases, taxation, war risk in- 


condemnation of lands, 
bankruptcy, Selective Service, car- 
riers, and review of orders of the 
Railroad Retirement Board, the Na- 
tional Mediation Board, the Federal 
Communications Commission, and 
the Wage and Hour Division of the 
Department of Labor. In cases on 
the local side Judge Vinson dealt 
with such subjects as wills, real es- 
tate brokerage, injunctions, negli- 
gence, trust deeds, process, insurance, 
murder, rape, wrongful death, work- 
men’s compensation, garnishment, 
adoption, divorce, annulment of mar- 
riage, probate, partnership, specific 
performance of contracts, banking 
and habeas corpus. In_ twenty-five 
cases in which Judge Vinson wrote 
majority opinions petitions for writs 
of certiorari were filed in the Su- 
preme Court. The petitions were 
denied in all but four. In respect of 
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the latter there was reversal in three 
and an afhrmance in one. In one ol 
the cases in which he wrote a con- 
curring opinion, writ of certiorari 
was granted by the Supreme Court 
and there was an afhrmance. In the 
six cases in which he dissented peti 
tions for writs of certiorari were filed 
in two, but the petitions were denied. 
During his service on the United 
States Emergency Court of Appeals 
Judge Vinson wrote majority opin 
ions in four cases and one dissent. In 
respect of the former, petitions for 
writs of certiorari were filed in two 
only and both petitions were denied. 
In the case in which he dissented the 
majority was reversed by the Su- 
preme Court, that tribunal sustain- 
ing the view expressed by Judge 
Vinson in his dissent. 

Judge Vinson’s work on_ the 
United States Court of Appeals was 
characterized by integrity of mind, 
courage, common sense and balance, 
a natural sense of justice, and dil 
igence. He customarily read the 
briefs of counsel before argument 
and always examined the records 
with care. He performed his judicial 
duties with a high sense of responsi 
bility. He recognized with Mr. Jus 
that, 
precedent must . . . be the 


tice Cardozo “Adherence to 
rule 
rather than the exception if liti 
gants are to have faith in the even- 
handed administration of justice in 
the courts.” In the cases in which 
there was an absence of pertinent 
judicial precedent or statutory au 
thority, he reached his decisions by 
the rational analogical processes of 
the common law rather than by in 
troduction of personal views. He is 
a believer in government according 
to law and regards it the duty of 
judges to apply law, not to make it. 
He introduced into his decisions no 
economic, social or political partisan- 
ship, believing that it is the func- 
tion of Congress, not the courts, to 
shape national policy, subject only 
to constitutional limitations neces- 
sarily applied by the courts in ac- 
tual controversies in which the Con- 
stitution is invoked. He was sensi- 
tive to the fact that courts must not 


only be impartial but must also be 


above suspicion of partiality. 
Judge Vinson’s style of judicial 
writing is plain and unadorned, His 
opinions are unpretentious and wri; 
ten without self-consciousness, , 
states the facts of his cases an 
the pertinent authority and the », 
sults which in his view are 
manded by application ol principles 
to the facts. His dissents are wy; 
ten frankly and vigorously but wit) 
out trace of acerbity or ill wij 
towards his colleagues. 
The Chief Justice is a sincey 
and kindly man. He is free froy 


personal or intellectual arrogan 
While properly confident of his ow: 
powers, he is open minded towar 
the views of others. In his pe 
sonal relationships he is amiabk 
although somewhat reserved. Whil 
his political success might seem \ 
indicate otherwise, he has not bee 
in any undue sense self-seeking 0 
ambitious. He has enjoyed his po 
litical service, but has accepted it 
rather as a duty than as an end, al 
ways preferring the law as a caree! 
While he has a native shrewdness, } 
is not covert; on the contrary he \s 
open and trustworthy in his deal 
ings. He is a loyal friend. He is 
deliberate and considered in reac 
ing conclusions and is not to b 
swerved from a course he thinks 
right. He is optimistic and afhrma 
tive by nature. In his own words 
he believes that “He who lights 
candle is better than he who curses 
the darkness.” 

The Chief Justice was married 1! 
1923 to Roberta Dixon of Kentuck) 
They have two children, Frederic 
Moore and James Robert, the latt 
Wilsoi 


Washington, th 


a senior in the Woodrow 
High 
former, recently a command gunné 
B-29 in the Army Air Forces 


now a student at Washington ané 


School in 
on a 


Lee University. The Chief Justice » 
a member of the American, Bov 
(Kentucky), and Kentuck 
State Bar Associations, and of the Ma 


County 


sonic Order and of the Elks. He is 4 
Phi Delta Thet 
Beta Kappa _ (honorary 
Methodist 
Church. He holds honorary degrees 


member of the 
Phi 


fraternities and of the 


and 





Editor-in-Chief Emeritus 


y. ( doctor of laws from Center Col- to persons, and to do equal right to with simple fervor and humility 
Judicial 1938) and the University of — the poor and to the rich” and to the final words, “So help me God.” 
led. His cky (1944). “support and defend the Constitu- The Bar and the people of the coun- 


nd writ 
ess. He 
Se$ and 
: the Ye 
are 

riNciples 
ire writ 
ut with 


ill Wi 


SINCE 
ee tro 
roganc 
his OW 

LOwar 
his pel 
amiable 

Whil 
seem to 
lot beer 
‘king o 
his po 
2pted It 
end, al 
i Careel 
lness, he 
ry he is 
LIS deal 

He 1s 
n reac! 
t to be 

thinks 
afhrma 
words 
lights 
O CUTSES 
rried i1 
-ntucks 
rederich 
1e latt 

Wilso1 
on, Wi 
gunn 
Forces 
on al 
SLICE 
be Bov 
entuck\ 
the Ma 
He is 4 

Thet 
norar\ 
>thodis 


degrees 


hen on the 
House he took the gath to 


portico of the 


nister justice without respect 


the session of the House of Dele 
es on July 2, 
in behalf of the Board ol 


Thomas B. Gay, ol 


litors of the JOURNAL, announced 
the House that Edgar Bronson 
olman, of Chicago, Editor-in-Chief 

he JOURNAL since 1921, had re 
signed that office, effective with this 
sue, and had been designated as 
Editor-in-Chief Emeritus. 


\nnouncement was made also 


Major Tolman will continue 
» the JOURNAL his monthly review 
iid summary of the opinions of the 
Supreme Court of the United States, 
ind will remain the valued senior 
sunsellor of the new Editor-in-Chie| 
ind the Board of Editors. 

lhe retiring Editor-in-Chief has 
en an active and devoted membet 
1908. His 


Suprem 


t the Association since 


1uthoritative review ol 
Court opinions has been a significant 
leature of the JOURNAL for more 
han a quarter of a century. 
In making known the acceptance 
Major Lolman’s retirement trom 


litorial responsibility and his des 


gnation for the Emeritus post which 


retain the benefit of his exper- 
such services as he will 
that 
Board of Editors had adopted 


ence and 


ndertake, it was announced 


limously the following appre- 
ition of his long and devoted work 
the JOURNAL, the profession ol 


and the public: 


Reso.tvep, That while the Board of 
Editors of the AMERICAN BAR Assoc! 
\TION JOURNAL 

cede to the request of the Honot 
ible Edgar B. Tolman and to accept 

s resignation as Editor-in-Chief, it 

innot do so without at this time ex 


feels constrained to 


true 


tion of the United States” and “bea 


faith and allegiance to the 


same,” the Chiel Justice pronounced 


try may confidently look to the Chiel 
Justice for wise and honest discharge 
of the duties of his high office. 


Ed: gar Bronson Tolman Becomes 


Edttor-in-Chief Ementtus 


pressing its profound and sincere ap 


preciation of the long, 


self-sacrificing, 


distinguished service which 


Major 


Tolman has consistently rendered in 


that capacity not only to the JOURNAI 


but to the American Bar Association 
and to his profession, the courts and 


the public. While the Board under 
stands and is in sympathy with Major 


Tolman’s desire to be relieved of the 


pressure of work that has been his, 


it will in the future be free 
itself of his 
wise counsel, 
advice and 
help. 
The long- 
standing rule 
ol the Associ 
alion against 
resolutions in 
appreciation 
ol the services 
of retiring ol 
ficers of the 
\ssociation 
restrained 
Mr. Gay, he 
said, trom ol- 
fering and 
moving such 
an expression 
as he would 
wish. John 
Kirkland 
Clark, of New 
York, 


posed that 


pro- 


the House 
rise in tribute 
to Major Dol- 
man. This 
was done 
with evident 


warmth and 


continued, 
uncompensated and 


to avail 


sincerity of feeling. 

Mr. Gay also reported that the 
Board of Editors had unanimously 
elected William L. Ransom, of New 
York, a former President of the As 
sociation, as Editor-in-Chiet. 

The editing and management ol 
the JOURNAL will continue to be con 
ducted from its offices in Chicago, 
direction of the 


under the active 


Board of Editors. 


EDGAR BRONSON TOLMAN 
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My first view of 


trials was somewhat with the feeling 


the Nuremberg 


of awe at the sight of the twenty-one 
whose 
names had so many times appeared 


prisoners within the dock 
on the first pages of our newspapers, 
and who themselves have been la- 
belled innumerable times as the arch 
criminals of the modern world. 

I arrived at the courtroom on 
the afternoon of March 14, 1946. As 
an observer for the American Bar 
\ssociation traveling under War De- 
partment orders, I was relieved of 
restrictions that 
have been present. Opposite the pris- 
oner’s dock on a high stand sat the 
eight judges constituting the mili- 
tary tribunal; the first such court in 
world history. Immediately below 


might otherwise 


and in front of the judges’ stand sat 
the official clerks and reporters. In 
front of me, at the far end of the 
room, sat one of the defendants on 
the witness stand, completing his di- 
rect testimony. The voice of Goering 
was clear and distinct as he testified 
in his native German tongue. 


Telephonic 
Equipment 
the arm of the 
seat was a dial connected with tele- 


At my side on 
phonic equipment which enabled 
me to listen in English to what 
Goering was saying in German. In 
his appearance, Goering was differ- 
ent from the pictures that showed 
him in his heydey of power and 
prestige, and indicated unmistaka- 
bly the humane treatment which he 
and the other defendants had re- 
ceived at the hands of their captors 
and jailors. Without doubt Goering 
is the most 
able of the group. 


was and versatile and 


Delivered before House of Delegates, 


American Bar 
1, 1946. 


Association, Chicago, July 
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As I the 
fendants, I could not help but ask 


looked at various de- 
myself the question, “Am I really 
looking on the physical features of 
the men whose names have been em- 
blazoned on world history for the 
evil deeds they have done, and whose 
activity in the destruction of human 
life and physical property, to say 
nothing of spiritual values, caused 
them to become the most hated and 
feared of humans?” 

On the front row sat Hess and 
Ribbentrop, Keitel and 
others. Immediately to the rear of 
them sat Admirals Doenitz and Rae- 
der, and nearby General Jodi and 
others. There, too, sat Streicher, the 
so-called “Jew-baiter,” and Sauckel, 
the slavemaster—probably the two 


General 


most despicable of the group. The 
story is told that the defendant, Dr. 
Funk, was overheard by one of the 
that he didn’t 
know what the court was going to 


guards to remark 


do with him, but that he had al- 
ready been punished as greatly as he 
could be, because he had been forced 
to sit next to Streicher during all of 
the trial. This and other similar in- 
there are still 
old rivalries and jealousies of a past 


stances indicate that 


glorious era—that there are still per- 
sonal animosities in the minds and 
hearts of the defendants themselves. 

I observed with 
meticulous care, as to its physical 
equipment as well as the personali- 
ties which marked the place where 


the courtroom 


was being held a trial unique in 
world history, and the record of 
which will be preserved for all pos- 
terity. The eight judges upon the 
bench spoke three lan- 
guages. In addition there were the 
twenty-one defendants speaking the 
German language. Around the con- 
ference tables were lawyers speaking 


different 
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English, French, Russian and Ge 
man, and here and there the repre 
sentatives of smaller nations who 
participated in the preparation {o 
the prosecution of the defendants- 
all representing the supreme effor 
of mankind to punish individually 
the 
slaughter in human history. 


those responsible for greatest 


Confusion Reduced 
to Clearness 


According to tradition, the tower 
of Babel was never completed be. 
cause of the confusion wrought by 
different Here 
sion reduced to clearness by the in- 


tongues. was contu- 
genuity of man and_the development 
of scientific equipment which had 
made it possible for each person in 
that courtroom to listen to the trial 
in the language which he indicated, 
even as you or I would dial the tele 
phone number of a party to whom 
we desired to speak. The combina 
tion of a mechanical contraption of 
and telephonic equip: 
ment and human and highly skilled 
translators put together made this 
innovation possible and practicable 

In the courtroom sat newspaper 
reporters, and immediately below 
was the pressroom, equipped so that 
every corner of the world could have 
a quick and complete report of every 
incident of the trial. Overhead was 
the lighting equipment that made 
possible the day-light illumination 
of the scene, so that from time to 
time official photographs could be 
made for the eyes of the world and 
the archives of history. 


earphones 


In the center of the room stood 

speaker’s stand, from which 
counsel addressed the court and ex 
amined and 


the 


cross-examined wit 
nesses, likewise equipped for use o! 
the four languages being employed 
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trial. At the doors of the 
som and adjacent to the de 
ts’ dock stood armed guards, 
ial uniform, preserving orde) 
ie dignity of the court. No 
have I ever seen a more digni- 
d orderly trial than was being 
cted in that courtroom in 
iberg—not even in the Su- 
Court of the United States. 
the demeanor of the judges in- 
da fuli confidence each in the 
in their abilities, their sens¢ 
ypriety and their good faith in 
oceedings of the trial. 
lhe eight judges on the bench 
personalities that have become 
known to the world at large as rep- 
esenting the best in their respective 
nations. Over the court presided that 
distinguished and dignified English 
judge, Lord Justice Lawrence, who 
ems to embody and typify the best 
i nglish judicial tradition in that 
ition which through so many years 
represented man’s greatest 
vement in preserving peace and 
der, and in the administration of 
Sehind the dignified and 
mn mien, one finds that Lord 


ustice Lawrence, upon closer ac- 
quaintance, has a delightful person 
itv, with a whimsical and humor- 
us vein that entertains as well as 
nspires. 
I need not discuss the character- 
stics of the other judges. At least 
ree of them you know well—our 
wn Biddle and Parker, and our in- 
timate friend, Sir Norman Birkett, 
» has visited us upon several oc- 
isions. At one end of the bench 
re seated the Russian judges, Ni- 
kitchenko and Volchcoff, and at the 
ther the French judges, M. de Va- 
res and Robert Falco, the latter be- 
ng a judge of the highest court of 
France, the Cour de Cassation. Just 
hind these men sat special inter- 
eters, for consultation purposes, 
mg the judges. Every ruling on 
troversial point raised during 
trial with 


is considered great 


ire in a consultation of all eight 
judges. I have not the slightest doubt 
but that the judgment of the court, 

n finally pronounced, will be as 


and as just as human intelli- 


gence, upon its highest plane, can 
produce. 


International 
Military Tribunal 


Such a tribunal as this is, of course, 
unique, in the world’s history and in 
the efforts of civilization to improve 
the administration of justice in the 
affairs of humankind. Various meth- 
ods have been used in the past by 
civilized nations to punish such of- 
fenders as now stand indicted be- 
fore this Tribunal. Sometimes such 
offenders have been given the sem- 
blance of a trial, but frequently in 
world history such men have been 
dealt with summarily, and executed 
upon executive or military order 
with little or no opportunity to pre- 
sent any word in defense or mitiga- 
tion. This trial, though, at Nurem- 
berg is different in many respects. It 
is international in that it is being 
conducted by four nations rather 
than one. It is military in that it is 
organized as a military tribunal, op- 
erating in an area under military 
control, depending upon military 
force for its preservation and the 
proper conduct of its proceeding; 
dependent upon military authority 
for custody of the defendants and in 
the execution of any sentences that 
may be imposed upon a finding ol 
guilt. As a military tribunal it is not 
subject to citation as authority by 
the civil courts of any one country. 
Its organization was pursuant to an 
agreement tentatively arrived at by 
the allies while still at war, and 
with a determination expressed at 
the Yalta Conference in February, 
1945. The Declaration of Moscow of 
November I, 1943, made by Great 
sritain, United 
States for the pumishment of those 


Russia and _ the 


responsible for atrocities had _pre- 
ceded, and the four-power agreement 
of August 8, 1945, including the 
Charter, had followed. The trial is 
being conducted while victors and 
vanquished are still theoretically at 
war, and before any peace treaties be- 
tween the parties have been signed. 

This Charter did not of itself 
create as crimes acts or activities the 
performance of which had theretc- 
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fore been recognized by any of the 
Rather the 
Charter, in fixing the jurisdiction of 
the Tribunal and providing the type 
of cases that should come before it 
for which there should be individual 
responsibility, stated in Article VI, 
Part II that: 

‘The Tribunal established by the 
Agreement referred to in Article I 
hereof for the trial and punishment 
of the major war criminals of the 
European Axis countries shall have 


nations as_ blameless. 


the power to try and punish persons 
who, acting in the interests of the 
European Axis countries, whether as 
individuals or as members of organi- 
zations, committed any of the follow- 
ing crimes. 

“The following acts, or any of 
them, are crimes coming within the 
jurisdiction of the Tribunal for 
which there shall be individual re- 
sponsibility: 

‘(a) Crimes Against Peace: name- 
ly, planning, preparation, initiation 
or waging of a war of aggression, on 
a war in violation of international 
treaties, agreements or assurances, or 
participation in a common plan or 
conspiracy for the accomplishment 
of any of the foregoing; 

“ (b) 
lations of the laws or customs of war. 
Such violations shall include, but 
not be limited to, murder, ill-treat- 
ment or deportation to slave labor or 
for any purpose of civilian 
population of or in occupied terri- 
tory, murder or ill-treatment of pris- 
oners of war or persons on the seas, 
killing of hostages, plunder of pub- 
lic or private property, wanton de- 
struction of cities, towns or villages, 
or devastation not justified by mili- 
tary necessity; 

“(c) 
namely, murder, extermination, en- 
slavement, deportation, and other in- 


War Crimes: namely, vio- 


other 


Crimes against Humanity: 


humane acts committed against any 
civilian population, before or dur- 
ing the war; or persecutions on po- 
litical, racial or religious grounds in 
execution of or in connection with 
any crime within the jurisdictian of 
the Tribunal, whether or not in vio- 
lation of domestic law of the coun- 
try where perpetrated. 
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“Leaders, organizers, instigators 
and accomplices participating in the 
formulation or execution of a com- 
com- 


mon plan or conspiracy to 


mit any of the foregoing crimes 
are responsible for all acts performed 
by any persons in execution of 
such plan.” 

The Charter 
rribunal has set forth the principles 
The 
lribunal is a legal court, as is a 
United 


establishing the 


which shall guide its actions. 
court established in the 
Stetes, to try cases arising out of acts 
committed before it was established, 
but which acts were recognized as 
crimes. The members of the court 
cannot act upon caprice, prejudice 
or merely discretion alone. 
The 


guidance is, among others, set forth 


upon 
rule of law established for its 


in Article 26, where it is said: 
“The 


as to the 


judgment of the Tribunal! 
guilt or the innocence 
of any defendant shall give the 
reasons on which it is based, and 
shall be final and not subject to 


review.” 


The latter part of that provision 


is similar in substance to the pro 
vision for original jurisdiction of the 
Supreme Court of the United States, 
where there is no appeal to any other 
The Allied Control Council, 


however, does have authority to miti- 


court. 
gate the punishment of any con- 
victed. 

In the organization and proceed 
ings of the court, it appears that the 
American and English systems have 
been more closely followed than 
have been those of the other two na- 
tions participating. Probably the 
most obvious divergence from the 
American and English systems is in 
observing the continental practice of 
preliminary examination of a de- 
fendant before trial; and in the rules 
of evidence, which have been adopt- 
ed by the court, where the hearsay 
rule has not been adopted, and a 
less strict compliance of other rules 
of evidence as is known in this coun- 
try. In this connection we must re- 
member that this is a trial before a 
court of experienced jurists who are 
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decide for themselves the 
probative value of evidence admit- 


able to 


ted. There is no similarity between 
the Nuremberg trial and some of 
the other notoriously boisterous 
trials that have been held in Europe, 
such as those of Laval, Petain, and 
others. 

Someone has raised a question as 
to why the court was not composed 
of judges from neutral States. ‘The 
same question might be asked as to 
courts that have been used in all 
ages by all nations for the trial of 
spies, saboteurs and offenders against 
he laws of war. The same may be 
asked as to why the United States as 
a government, when it indicts a citi- 
zen, a resident or an alien, should 
not draw its judges or jurors from a 
neutral country. The same may be 
State, 
which indicts and tries any citizen, 


asked as to any State, as a 


resident or alien, in its own courts. 
Ihe important factor is whether o1 
not the judges composing the court 
are fair and impartial men who will 
not prostitute the form of judicial 
proceeding, but who will act as 
should a judge of any court of jus- 
tice or court of law. 


Crimes with Which the 
Defendants Are Charged 


What, really, are the crimes with 
defendants 
are charged and upon whose trial 


which the twenty-one 
the eyes of the peoples of the world, 
who believe in an orderly adminis- 
tration of justice, are focused? Much 
has been said about their own acts, 
under- 
lings, both living and dead. Murder, 


and the activities of their 
arson, rape, enslavement, atrocities, 


ran rampant throughout the area 
their domination. Can there 
that 


were in accord with civilization? 


under 


be any contention those acts 


Charges in the 
Indictment 


The indictment contains four counts, 
and sets forth with particularity de- 
tails under each count. 

Count One in the indictment is 
“The Common Plan or Conspiracy.” 
This is the charge of conspiracy to 
commit the acts alleged as crimes in 


the other three counts. It is the Com, 
mon Plan or Conspiracy Count, jy 
commit, or involving the commissioy 
of, crimes against peace, war crime 
and crimes against humanity, as de. 
fined in the Charter setting up the 
Pribunal. 

The indictment then contains 


Count One: The Common Play 
or Conspiracy 

Count Two: Crimes against Peac 

Count Three: War Crimes 

Count Four: Crimes against Hy 
manity 


Count Two is the charge of par 
ticipating in the planning, prepara 
tion, initiation and waging of wars 
of aggression, which were also wars 
in violation of international treaties 
agreements, and assurances. The 
question is raised under this count 
as to whether or not the prosecution 
of an aggressive war by the defend. 
ants was a crime before the adop 
the creating the 
Tribunal. Manilestly, the acts now 


tion of Charter 
charged did take place before the 
creation of the Tribunal, and, as the 
violation of 


indictment states, “in 


international treaties, agreements 
and assurances.” 

Undoubtedly there was a time in 
the history of the world when aggres 
sive warfare was not considered a 
crime, as it has come to be in a more 
enlightened age, following a quict- 
ening of conscience, as a result of the 
experiences of people during World 
War I. Then came the provisions of 
the Treaty of Versailles; the Ge 
neva Protocol of 1924, providing set 
tlement by peaceful means of inter 
national disputes; the Treaty of Lo- 
carno of 1925; and the League of 
Nations pronouncement in 1927 
Following was the Kellogg-Briand 
Pact, sometimes referred to as the 
Pact of Paris, which was accepted b) 
sixty nations, including all of th 
great powers. This condemned 1 
course to war for the solution of in 
ternational 


controversies and reé 


nounced war instrument of 
national policy in the solution of 
disputes with one another. This pact 
had been preceded by the resolution 


of the Assembly of the League of 


as an 
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| 1927, which held that ‘“‘a 
igeression is an international 
It would seem, therefore, 
is full authority for the 

that long before the con- 

n of the International Mili- 
fribunal, aggressive warfare 
ognized as a crime under the 
nations. As to what consti- 
1 war of aggression, that re- 
to be determined in each case. 
is what the defendants are 
d with in the indictment, and 
one of the counts on which 
e being tried by the Tribunal. 
se their guilt or innocence 
this count is for the court to 


nine. 


Count Three— 
War Crimes 


seems to be little doubt that 
yunt is one that is generally ac- 
ble even to the critics of the 
as being in accordance with 
national Law. Heretofore, ot 
that are now being « onsidered 
this count have been tried by 
: 


| military wibunals, and cer- 
\ without any more protection 


io defendants’ rights than is being 


} 


vded at Nuremberg. 


\Var Crimes, in the indictment, 
described as “‘violations of in- 
tional conventions, of internal 
laws, and of the general prin- 
s of criminal law as derived 
the criminal law of all civil- 
nations, and were involved in 
part of a systematic course of 
luct.” 
Under this count would be in- 
led the efforts and activities that 
ted in what came to be called 
war,” and the brutalities and 
ities on the civilian poulation, 
ll as those connected with mili- 


iCLIVILIES. 


Count Four— 

Crimes Against Humanity 
count involves, to a great ex- 
the charges included in Count 
in that it includes violations 
he laws of war, and then other 
of violations of law, such as 
nurders in concentration camps 
ith German nationals and aliens, 


It has been said that international 
law is not concerned in the internal 
affairs of a State. On the other hand, 
we can recall that there has been in- 
tervention by one nation or group 
of nations to protect the nationals 
of another nation. 

This count has been criticized as 
ex post facto law. Not the same rec- 
ognition is given to ex post facto re- 
strictions on the continent as there 
is in America. But even then it is not 
necessary for us to dwell ioo long 
on that particular criticism. We must 
remember that, for the most part, 
the so-called crimes against human- 
itv consist of acts that, for the most 
part, have always been recognized as 
crimes, such as murder, arson, en 
slavement and extermination. Those 
same acts had been crimes unde 
German internal penal law. ‘The 
rribunal, in its proceedings, among 
other activities, is but carrying on 
the enforcement of such penal Jaws 
in the area where it is sitting, for acts 
within that area and 
within its jurisdiction. We must re- 
murder 
whether it be in occasional cases o1 


committed 


member that murder is 


in wholesale lots. 


Legal Basis 
for Proceedings 


\ll of the acts charged as crimes have 
been known as such under the laws 
of nations for many years, except the 
charge of aggressive warfare. As to 
this, it has been demonstrated that 
aggressive warfare was a violation of 
the Treaty of Versailles, the Kellogg- 
Briand Pact, and International Law 
as it has developed during the last 
century. There remains the question 
as to whether or not the criminality 
of the organizations indicted along 
with the original defendants is such 
that their acts constitute such crimes 
as can be imputed to the individuals 
who make up their membership. We 
should remember that the organiza 
tions that are charged with criminal 
acts are those that required their 
members to be bound to them in 
oaths that 
charge such individuals with knowl- 


ceremonies and _ with 


edge as to the unlawful objectives 


to which they were devoted. Now 
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and then there may be a member of 
one of these organizations who was 
not fully informed; but that is no 
different from the laws of responsi- 
bility known in this country with re- 
spect to the liability of the members 
and directors in corporations and or- 
ganizations that may have been en- 
gaged in unlawful pursuits. 


Conduct of Trial 
—by Prosecution and Defense 
The Nuremberg trials have required 
a great length of time and an enor- 
mous amount of effort in order to 
proceed in an orderly manner, and 
somewhat in accordance with Eng- 
lish and American tradition. But 
any murder of five million people 
would necessarily require a lot of 
time to try. The evidence produced 
by the prosecution has been, for the 
most part, documentary and con- 
sisting of German records and admis- 
sions that were gathered together 
when the American army overran 
Germany. Here and there are re- 
ports which an underling would 
make to his superior as to the ef- 
ficient methods which had_ been 
adopted in mass murder objectives 
being pursued in Germany. 

The procedure before the Tri- 
bunal is a sort of composite one, 
adopted as a compromise by the four 
powers, each of whom had its own 
ideas as to how such a trial should 
be conducted. And the German law- 
yers have not failed to urge their 
points of view upon the Tribunal. 

Many times the question has 
been asked by American lawyers and 
others as well, as to why the Presi- 
dent of the United States appointed 
a member of the Supreme Court to 
conduct the prosecution on behalf of 
the United States rather than some 
outstanding practising lawyer of great 
trial experience. I asked that question 
myself. I found the answer when | 
reached Europe. Protocol! We in 
America pay little attention torank as 
compared with Europeans. If Amer- 
ica had sent less than a Supreme 
Court justice or the Attorney Gen- 
eral in person, then it appears we 
would have been outranked by the 
leaders of the other delegations. | 


July, 1946 ¢ Vol. 32 


393 





The Nuremberg Trials 


feel now that the President was justi 
fed in appointing to that monu 
mental task a Supreme Court justice. 

The prosecution required ap 
proximately seven weeks to place in 
to the record its case against the de 
fendants. One of the critics of the 
trial remarked, in a magazine article, 
that, of course, everyone knew that 
the defendants would not be allowed 
the 
which to make their defense. Proph- 
The 


have already consumed 


same length of time within 


ecy is dangerous defendants 
more than 


twice the time used by the prose- 
cution in its presentation. 
Moreover, the defendants have 
had afforded to them every facility 
known to modern administration of 
justice. Each has had counsel of his 
own choosing furnished at the ex- 
pense of the Tribunal. Each has 
been given the right of subpoena 
and production of pertinent wit- 
nesses and translation of documents. 
Each 


his evidence, for 


has been allowed to present 


convenience, in 
what is known as a “document 
book,” 


fendants have been allowed to place 


and in such books the de- 


evidence which would never have 


been received in evidence in an 
American court of law. They have 
been allowed almost unlimited time 
within which to do all these things, 
including the examination and cross- 


examination of witnesses. 


Real Crimes of 
the Defendants 


The legal verbiage of the agreement 
the 
language of the indictment set forth 


constituting the Charter and 


at length and in great detail the 
various charges against the defend- 
As to the ex post facto law 


contention, good faith of the person 


ants. 


accused has always been required. 
Who can say that these defendants 
showed good faith in the activities 
in which they engaged? Their acts 
heroic defense of then 
As Mr. Bevin, Great Brit 


ain’s foreign minister so aptly said: 


were not a 


country. 


These men who were responsible 
are now being brought to justice. War 
is outlawed by that very potent and 


powerful instrument called justice 
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which expresses in its decisions the 
feelings and conceptions that man 
kind has reached as to what is right 
and wrong. The 
therefore can no longer look forward 
to a halo of glory and statues created 
to his memory. Instead he will be re 
membered by the scaffold and the 
Mass murder has 
been arraigned before the courts of 
the world on 


what is aggressor 


hangman's rope. 


the same basis as indi 


vidual murder has been dealt with 


hitherto. 
Alternatives for the Trial 
Well we ask 
“What are the alternatives?’ Would 


may the question, 
it have been better for civilization, 
for each of these men to have been 
shot under military or executive or- 
der? Would it be better to turn them 
loose on the world which they had 
so defiled? Or is it better for the 
civilized nations to conduct a trial 
with the air of precision and sense 
of fairness which surrounds the Nur- 
emberg trials, and mete out justice 
to men who had little regard for 
justice to others, so that the world 
may learn that there can be punish- 
under 


ment law and according to 


law; and that guilty individuals 


should not escape by relying on the 
that 
were done by the State, and in de 


age-old excuse the acts done 
fense of the State, without individ 


ual liability or responsibility. 


Scenes of Atrocities 


I saw the scene of some of the most 
despicable of the Nazi activities; of 
the killing of five to six million 
human beings in the area over which 
these defendants were once super 
I saw some of the instruments 
the 


hangman’s noose, the guillotine, that 


lords. 


of torture—the gas chambers, 


indicated methods of homicide de 
the 


human beings. 


creed for extermination of 


I saw in the concentration camp 


at Dauchau instruments for human 


destruction; the tables and frame 


work over which human bodies were 
bent while they were beaten into 
insensibility by their torturers, the 
underlings of the Nazi leaders. I 
visited the gas chamber into which 
inmates of 


two hundred miserable 


the camp were herded at a time, 


and, suffering under the delusioy 


that they were to be afforded a shoy. 


er-bath, saw the doors shut as the gas 


came hissing into the chamber, | 
saw the peephole through which the 
German executioner peered as he 
watched for the last human motioy 
to cease; and then the system of ; 
moval of the bodies to an adjacent 
room where the German dentists 
with their skill, removed from the 
teeth of the victims every particle of 
gold. I saw the furnaces where the 
bodies were piled, one on another, 
and pushed into the flaming inferno 
that quickly consumed the remnants 
of human beings. 

Outside these buildings I say 
other contraptions for mass killings 
of one kind or another. I saw where 
the victims were required, in their 
weaknesses and inability to resist, to 
kneel over a trench covered with an 
iron grating, and receive the shot in 
the neck in such a manner that the 
blood would trickle from their bod 
ics and be carried off without th 
untidy sight that would otherwise b 
produced. In front of one building 
I saw a sign placed there by th 
\merican forces, which tells the story 
of 268,000 their 
death in probably the most efficient 


victims who met 
mass murder system in the history o! 
the world, evolved by the Germai 
political and military machine, 0 
the 


were the heads and souls. 


which twenty-one defendants 

I heard first-hand the story fron 
a Polish lawyer and gentleman wh 
escaped death by the space of a few 
hours’ time. With fever, he lay upot 
his cot, counting the days when hi 
should be required to give his life 
In the trickled 
through that the American forces 
I shall never 
the thrill with which he told me that 
he and the other inmates received 
the “The America! 


meantime, word 


were near by. forget 


welcome cry, 
troops have arrived! The Americans 
And indeed he felt he had 


been snatched from death into life 


are here!” 


Two hundred of such concentratio! 
and extermination camps existed in 
Germany; and it is no wonder that 
five to six million Jews and Poles 
disappeared from the face of Europe. 
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Witness Dalenge at Frank Trial, Prague. 


But that wasn’t and isn’t all. I 
to Prague and observed the 
of Karl Frank, the 
Nazi “Protector of Bo- 

and also the underling of 


Hermann 


emia,” 


ihe twenty-one defendants. There I 


iw the Czech court conducted with 


lignity and restraint, trying that 
an lor the crimes he had committed 
There | 
unique confrontation cere- 


Frank 


vas required to stand and face one of 


nder order of the Nazis. 


iony where the defendant 


lis lieutenants who had _ testified 

iwainst him, and where, a few feet 

ipart, each looked the other straight 

n the face, so the court could have 

nce to decide as to which of 
men was speaking the truth. 

saw there the guillotine, along 

se keen knife I ran my hand to 

it was really as sharp as it ap- 

eared. 1 saw just below the leather 


basket into which fell the heads of 


ictims, and a drainpipe which 
arried off the blood. In another cor- 


1 the room I saw an overhead 



































system of rollers and hooks quite sim- 
ilar to the equipment in a modern 
meat-packing plant, where unfortu- 
nate Jews, Czechs and Poles were sus- 
pended and pushed into space for 
death by strangulation. 

I saw what was once the village 
of Lidice. There in a pleasant val- 
ley, a stream was meandering, and 
along its banks stood a few trees. 
Across the stream and up a gentle 
slope, I saw what was pointed out as 
the location of the town of Lidice; 
not a house in sight, not a human 
habitation of any kind to be seen. 
You will recall the story of Hitler's 
order that Lidice must be destroyed, 
together with all of its inhabitants, 
because they had been accused of 
harboring the so-called assassins of 
Heydrich, the Nazi Gestapo scourge. 
You know the story of how all the 
men in the village were killed; of 
how all the women were placed as 
slaves in concentration camps; of 
how all the children were scattered 
to the four winds, identifications re 





Dalenge Confronting Karl Hermann Frank. 


moved, so that they would neve 


know from whence they came 01 
what had been home to them. I saw 
the films made by the Germans them- 
selves, depicting the utter destruc- 
tion of the town, so I could look fa 
and wide, but every vestige of civil- 
ization in that town had _ perished; 
except at the top of the hill, the 
Czechs had fenced in a quarter of 
an acre with a white picket fence, 
and there had placed the bodies of a 
few of the victims, and erected a 
flagpole around the top of which 
they had placed a crown of thorns. 


Conclusion 


Should we allow legalistic techni- 


calities and such accusations as 
‘ex post facto laws” to stifle the ad- 
ministration of justice, even as gas 
stifled the millions of victims of Ger 
Shall 


how the common law advanced and 


man aggression? we forget 
developed, together with the con- 
science of mankind, and has tended 
from year to year to encourage ad- 
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1 


vancement ol law and 


status of human relations? 


when in the human history have the 


acts with which the defendants have 


been charged not been criminai 


improve the 
Since 


among all civilized peoples, even in 
Germany itself? If there is no way to 
legally try these men, then we should 
apologize to all of the heroes of his 


tory for allowing them to be left in 


the category of patriots attempting 
to preserve their country’s freedo; 
and honor; these men who attempted 
to butcher mankind for the benef 
of their own appetites. 


Nominations by State Delegates 
jor Association Office 


\t the meeting of the State Delegates 
in Chicago on July 2, the following 
nominations were made for the elec- 
tions to take place during the An- 
nual Meeting of the Association in 
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Atlantic City at the end of October: 
Carl B. Rix, of 
Milwaukee, Wisconsin; 


For President: 


For Chairman of the House of 


Delegates: Howard L. Barkdull ot 


Cleveland, Ohio; 
For Secretary: Joseph D. Steche: 
of TVoledo, Ohio; 


Walter M. Bas 
tian, of Washington, D. C. 
The 


Delegates for members of the Board 


For Treasurer: 


nomimations by the Stat 


of Governors. were: 

Third Circuit: William C. 
son, of Philadelphia, Pennsylvania 

Fifth 
Tampa, Florida; 

Ninth Circuit: Loyd Wright, o! 
Los Angeles, California. 


Circuit: Cody Fowler, o! 


Spirited and close contests 
veloped for the nominations for the 
offices of President, Chairman of th 
House of Delegates, and member o! 
Board of Governors for th 
Ninth Circuit. 


the 
Because of absences 
due to illness and conflicting meet 
State Bar 


twenty-two votes were required lo 


ings of Associations 


In a three-cornered ballot 


ing, the nomination for President 


a choice. 


was made on the seventh ballot, afte 
which the vote was made unanimous 
Under the 


tution, “independent” nominations 


Association’s Const 


may be made by petitions signed an¢ 
filed by members of the Association 
but no instance has yet arisen 1 
which there has been such a contest 
as to a nomination made, after d 
the 


Delegates, 


liberation, by 
of State 
whom has been nominated by pet! 


representati' 
body each ol 
tion and elected by mail ballot by 
the Association members in his stat 
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you've decided to go it alone! 
[he good wishes of your friends and 
olleagues will you. In 
the bustle of getting started, coupled 


about 


accompany 


with a natural nervousness 
\our prospects of success in your new 
venture, you may welcome a “‘check- 
if list’ analogous to that which a 

uses before he takes off. At the 


stion of a young civil engineer 


sug ge 
friend, the following data are set 
forth for the benefit of the young 
iwyer about to “solo” into the legal 
skies. The author makes no claim of 
wiginality for what follows, but, hav- 
ing soloed himself, realizes the value 

a compact plan for organizing a 
law office for the single practitioner.' 
For the benefit of the veterans, who, 
upon return to practice, decide to 
v9 iton their own, as well as for oth- 
rs who may be interested, the check- 
off list which follows is submitted, 
as a blueprint to be slavishly fol- 
wed, but merely to enable the 
voung lawyer to feel that he hasn't 
werlooked anything before he takes 
tf 


Location 


locauion of your office is important.? 
Numerous factors, such as size of the 
ity where you wish to practice, avail- 
ability of space and amount you wish 
o pay for rent will enter into your 
lecision.8 Let us assume, however, 
that you have chosen your building 
ind—despite present shortages—that 
space is available. How many square 
i do you need? Being a_ profes- 
nal man, you will require privacy 
therefore a separate office. Your 
etary will necessarily act as recep 
ionist, file clerk and telephone op- 
‘ator as well as stenographer. To en- 
‘ble vou to have adequate desk room, 
files and 


hairs for waiting clients, a mini- 


n addition to space for 


Gang Li Alone 


by Eugene C. Gerhart 


mum of 350 square feet is requisite. 
Anything less will result in over- 
Make a 
scaled floor plan for yourself and 


crowding and cramping. 


prove it, if you wish. 


Furniture 
Every lawyer has his own ideas as to 
what pleases him in the way of office 
furniture. However, for his own of- 
fice, he will certainly require a flat 
top desk and chair; two or three arm 
chairs; perhaps a large table for stor- 
ing case books, briefs, etc., with 
which he is working. Some provision 
will be necessary for book cases or 
shelves. Perhaps he will want a rug 
or carpet for his private office. The 
cost of these items will depend upon 
whether he buys them new or used, 
what quality he wants and where he 
makes the purchases. Needless to say, 
his taste and judgment are revealed 
by his office furnishings as in the 
other choices he makes. 

For the reception room, your sec- 
retary will, of course, require a desk 
and chair. The number of clients’ 
chairs will depend upon available 
space. At least two legal size, four- 
drawer files will be required. A sup- 
ply cabinet seems to be a necessity. 
A table is a nice adjunct for a recep- 
tion room if space permits, for maga 
zines and legal periodicals. 


1. The advantages and disadvantages of 
the various methods of practicing law, i. e., 
in a firm, sharing space with other attor- 
neys, or alone are ably discussed in a re- 
cently published and very well received vol- 
ume edited by Arthur T. Vanderbilt, past 
president of the American Bar Association. 
It is entitled Studying Law (New York: 
The Washington Square Publishing Corpo 
ration, 1945). See Chapter XI, at pages 
694-7. See also McCarty, Dwight G., Law 
Office Management (Rev. Ed.; New York 
Prentice-Hall, 1941), Chapter XXXV, p 
199. Both of these beoks are highly recom 
mended to the young practitioner. Although 
it deals mainly with partnership law office 
organization, the young lawyer will also find 


THE NEW YORK AND NEW JERSE BARS 


EUGENE C. GERHART 
The furniture listed above will 
suffice to open a law office. A safe is 
desirable if available funds permit. 
Lamps and other accouterments de- 
p nd upon taste, not on necessity. 
Within the 
space, the arrangement of the furni- 


limits of the available 


ture should be keynoted by conveni- 


ence. 


Equipment 


The following list of equipment is 
§ | 


called to your attention. Most is con 


it helpful to examine carefully Law Office 
Organization, by Reginald Heber Smith of 
the Boston Bar. This thorough analysis 
originally appeared in the AMERICAN Bar 
ASSOCIATION JOURNAL in May, June, July and 
August, 1940. It is now available in pamph 
let form at the price of 50 cents. Make your 
request to the American Bar Association 
headquarters, 1140 North Dearborn Street 
Chicago, Illinois. 


2. McCarty, Dwight G., Law Office Man 
agement, (Rev. Ed., New York: Prentice 
Hall, Inc., 1941), Chapter X, p. 123, seq., 


for a general discussion of this problem 


3. See Vanderbilt, op. cit., pp. 697-703 
for a general discussion of these factors 
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sidered essential; some, perhaps, op 

tional. Here it is 

1. Typewriter 
Adding machine 
I'wo-hole punch 
Mailing devices envelope 

sealer, stamp machine 

Pencil shapene 

Stapler 

Cardex meta! file 

Correspondence boxes 

“Out”, “File’’) 


I clephone 


(*in’’, 


Supplies 
The supplies will be a matter largely 
in the hands of your secretary. You 
will do well to acquaint her with 
\our taste early in her employment 
so that she can be relied on to make 
your standards known at the time of 
future purchases. In a footnote are 
set forth a list of materials which will 
undoubtedly be required in order to 


do business.4 


Most good stationers 
can completely outfit you with the 


necessary supplies. 


Announcement 


Only a word on your announcement. 
It is your own introduction to you 
business clients and professional col- 
leagues. They will judge you by it 
and you should give it corresponding 
thought. One of Otto Kahn's “Ten 
Commandments” was “Avoid Osten 
tation”. 


Office Forms 


Having gone through the throes ol 


making numerous purchases and 
seen your savings dwindle, you are 
doubtless in the mood to investigate 
the intricacies of some time—and 
therefore money—saving devices. 

As Mr. McCarty points out in 
his excellent and detailed volume, 
Law Office Management,’ standard 
blanks take 


care of interofhce routine mat 


can be worked out to 
any 
tcrs. Phe younger lawyer should cer- 
tainly consult Mr. McCarty’s care- 
fully prepared work in this connec 
One 


Have a system that you run; don’t let 


tion. caution comes to mind: 


4merican Bar Association Journal 


the system get so complicated that it 
runs you. Now to the forms: 

There is no magic in any of the 
forms suggested below. Take the 
meat out of each and adapt it to your 
own tastes and necessities. 


(1) Index Card—This is the card, 
about 3” x 5”, on which you record 
each client’s name and address, file 
number, telephone number, matter 
or case, and such other data as you 
index to the 


may wish. It is an 


client's file. It is suggested th.t a 
separate card be kept for each of his 
cases. 

(2) Letterhead—Your own tastes 
and pocketbook will determine 
whether you wish engraving, raised 
printing or plain printing on your 
stationery, 

(3) Calling card—Here again per 
sonal taste governs. 

(4) Petty cash slip 


form should show date, amount re- 


Phis simple 


ceived, for what expended, to what 
case charged, and a place for the rr 
cipient to sign it. 

(5) Court docket card— (5" x 8") 
This convenient size card can be used 


‘ 


in the familiar visible “cardex”’ file 


to enable you to determine immedi- 
ately the status of any case in litiga 
tion. When the case is closed, it is a 
summary history of the case. It also 
shows, as the case progresses, when 
the next pleading is to be filed, on 
next acuion is to be taken. 


(6) Daily time sheet—“Remem 
ber that time is money”, said frugal 


Ben Franklin. If so, then a daily 


1) Legal Forms—make a judicious 
selection—you won't need them 
all immediately. 

Stationery, including (a) let 
terhead, (b) 2nd copy sheets, (c) 
third copy sheets, (d) “Copy” 
sheets, (e) second original! 
sheets, (f) envelopes (4” x 
914"). (g) personal stationery 
(h) carbon paper. 

Manila folders, legal size 

Red file folders with string tic 
Will envelopes. 

Legal “backs” for pleadings 
Legal size pads and paper 
Telephone toll charge pad or 


slips. 

Taiphene memo pads. 
Scratch pads. 

Check books from bank 
Alphabetical Index Cards and 
alphabet dividers. 

Personal calling cards 


time charge sheet seems desirab}, 
Such a sheet should show at least th, 
time spent, the type of work pe, 
formed, to whom charged, and th 
amount charged. At the end of each 
day, the secretary is in a position tj 
post these charges to the approp; 
ate accounts.® 

(7) Statements — Some lawyers 
prefer to send out bills on their ow) 
stationery or letterhead. Others us 
a form of statement. Several forms 
are set forth in Law Office Manag 
ment, Chapter IX, which it is recon 
mended that the reader consult. Th 
advantages of itemizing the services 
rendered as suggested by Mr. McCai 
tv seem very cogent. 

(8) Interoffice memo—This us 
ful form is used to record the details 
of telephone conversations for th 
short office visits, 0 


files, notes of 


messages received while you we 
out of the office. It is suggested that 
the paper used be of such dimensions 
that it can be neatly attached to th 


file. ‘The 
spaces for date and hour, addressec 


case form should hav 


subject, telephone number at whic 
caller can be reached and a signatur 
line for the initials of the receiver o! 
the message. 

(9) Toll call slip—The necessit 
of having an accurate record of toll 


calls and the clients to whom th 


calls should be charged will be am 


ply demonstrated by your first 


month’s telephone bill. A simpl 


and adequate toll call slip will i 


clude spaces for date, number called, 


14) Billheads (if used) . 

15) Scratch pads. 

16) Account books and filler sheets 
for Journal and Ledger. 

(17) Thumb tacks, paper clips, eras 
ers, scotch tape, red pencils 
black pencils, labels. 

18) Stamps. 

19) Typewriter 

(20) Rulers. 

(21) Telephone index 

22) Index card boxes 

(23) Desk calendars 

(24) Ink. 

(25) File fasteners 

(26) Stencilling materials 

(27) Stenographer’s notebooks 

5. (Rev. Ed., New York: Prentice-Hall 
Inc., 1941) , Chapter XX, p. 266, Seq 

6. For an excellent discussion of this 
whole matter, see McCarty, op. cit., Chap 
ter VII, pp. 70, seq. See also Smith, op. ct! 
pp. 12-13, and Form 5, page 44 


ribbons 
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Filing System 


yoblem is amply and ably dis- 
in Law Office Management.‘ 
_ the files can conveniently be 
d into 

Case Files 
Current files which will in 
clude: 

(a) Ordinary matters not in lit- 
igation such as deeds, mort- 
gages, wills, contracts, opin- 
ions, etc. 

b) Cases in litigation. 

c) Collection cases. 

Storage or transfer files. 

When a case is closed, charged 
and paid, it is transferred to 
storage or transfer files in or- 
der not to clutter the current 

Ultimately, 

these files will be moved to 


business files. 


some warehouse outside the 
office. 


Indexes 


\ny filing systein of any size will 


equire an index. A 3” x 5” card is 


for this purpose. On the 
id will appear information on the 
nt, including—most important of 
the file number. Any conven? 
numbering system is acceptable 
ems desirable to keep two in 
s: one for the current files and 
for the storage files. This is not 
luplication since the same card 
not appear twice. All the time 
ta file is alive and in current files, 
ndex card will be in the current 
index. When that file is closed, 
ile is transferred to storage or 
er files. At the same time, the 
x card is transferred from the 
rent index to the storage file index. 
is, the current file index will al- 
s show the current files and the 
ige file index will always show 
files in storage. 
Letter Files 
One simple system of handling 
,0ing correspondence is to have 


two coy :es of different colors made 
of each outgoing letter. The signed 
original is mailed to the addressee. 
Copy-one is put in the case file. Copy- 
two is put in the /etter file, alpha- 
betically under the name of the ad- 
dressee. No index is necessary for 
the addressee’s letter file since it is 
in alphabetical order already. A sep 
arate manila folder is kept for each 
addressee. 


D. Personal Reference File 
Lawyers, it seems, are always mak- 
ing collections of clippings, maga- 
zine articles, quotations, etc. If these 
cannot be readily located, they are 
useless. Mr. McCarty suggests a sim- 
ple filing method based on_ the 
Dewey decimal system for classifica- 
tion of such items.8 Such a classifi- 
cation system is not essential, but it 
is highly desirable to employ it if the 
lawyer make 


voung expects to 


speeches, write articles or books, etc. 


Library 


Most law students have the nucleus 
of a law library in the form of a few 
texts when they are admitted to prac- 
tice. However, in these days of mul- 
titudinous decisions by courts, as 
well as the decisions of many admin- 
istrative bodies, the young lawyer is 
generally in no position to set up an 
up-to-the-minute, complete law li- 
brary. He is therefore obliged to 
make use of the local bar association 
library, or the libraries of his col- 
leagues of the bar with whom he may 
be on most cordial and amicable re- 
lations. What books should he first 
acquire? His current State and the 
Federal 


Reports are practically 


‘musts’. He can subscribe to these 
without buying the entire set of pre- 
viously published reports. The back 
reports can be acquired later. A text 
on pleading and practice, preferably 
with forms, is an essential. If he is a 
specialist in Taxation, Labor Law, 
or some other special field, he will 
require one of the loose-leaf services 


7. Chapter XXV, pp. 332, seq. See also 
Connelly, E. A. and Maroney, T. P., The 
Legal Secretary (New York: The Gregg 
Publishing Company, 1945), Chapter VI, 
pp. 69, seq. 


Gomg It 


covering that field. The catalogue 
published by a good law book com- 
pany in his state will serve as a good 
guide to what is available in the way 
of texts. A lawyer’s books are his 
tools and weapons, and a definite 
part of his income must be allocated 
to his library fund. 

Professional men are expected 
to keep abreast of current develop 
ments and thinking in their field. 
Most people probably expect to find 
the Journal of the American Medti- 
cal Association or a comparable peri- 
odical in their doctor’s library. The 
\MERICAN BAR ASSOCIATION JOURNAI 
or the comparable publication of the 
state or local bar association may 
likewise be anticipated on the desk 
or table in the young lawyer’s office. 
In finding it there, the client knows 
he is dealing with one interested in 
the advancement of his profession. 


Law Office Accounts 


\ lawyer’s funds must not be com- 
mingled with those of his clients. 
his ancient maxim is observed 
when a lawyer opens a “trustee” o1 
“attorney's” account into which only 
client’s funds are deposited. His own 
personal account he handles as any 
private depositor would. So—you 
have two checking accounts: one for 
your clients in some fashion desig- 
nated as a “special” account; one 


for yourself. 


Bookkeeping System 

Some bookkeeping system must 
be adopted since you will be handling 
other people's funds. In Law Of- 
fice Management, this problem is dis- 
cussed with such clarity and _thor- 
oughness that repetition here would 
be inappropriate.® Perhaps you will 
find the services of a public account- 
ant desirable. 
Items of Office Expense 

What will it cost you to open 
your office? That, of course, depends 
on numerous factors, but you can 
compute it roughly yourself. Esti- 


8. Op. cit., 
seq. 


9. See Chapters XXVII and XXVIII, pp 
388-426. 


Chapter XXXIV, pp. 490, 


399 


July, 1946 « Vol. 32 








mate your monthly expenses for the 
following items: 

Rent (including light and heat) 

Secretary 

Pelephone 

Stationery and supplies 

Postage 

Insurance 

Taxes 

Legal dues 

Library fund 
I.aw list representation 
Any miscellaneous items 
Multiplying the total of these figures 
by twelve gives you your total annua! 
expense estimate. However, you will 


have some “‘starting-load’” expenses 
which you must consider. For exam 
ple, ofce iarniture and equipment, 


redecorating expenses, moving-in ex- 


pense, mailing out your announce- 
ment, ete which will probably 
amount to two or three times your 


average monthly expenses. By add- 


ing (1) your annual expenses and 
2) your starting-load costs, you can 
determine with some approximate 
accuracy what you will have to make 
in the way of an initial capital in- 
vestment, as well as what you must 
earn during the first vear to 


the black.” 


come 
out “in 


Determining Your Fee 


Your fee will include an amount to 
cover vour ofhce expenses or over- 
head, plus an additional amount 


representing the value of your serv- 


ces.'° If you determine your basic 


i 
hourly charge, you can, if you keep 
a record of time spent ona particu- 
lar case, multiply the hours spent by 


the basic rate and arrive at 
Mr. McCarty gives 


a simple example! as follows: 


hourly 
a minimum fee. 


Hotel Arrangements — A nnual Meeting 


“One-Man Office 
Overhead for the year. $1200.00 
Estimated year’s earn- 

Cees 6000.00 


300) 7200.00 


ings 


Daily charge 6) 24.00 








Hourly charge 4.00” 
Note that the above example is based 
on a work year of 300 days and a 
productive day of 6 hours. This ex- 
ample is cited only to illustrate the 
principle involved. However, in your 
computation, a figure of approxi- 
mately $3000 for overhead, 260 or 
270 working days per year or 1600 
working hours per year, must be used 
in the This 
will result in an hourly charge of 
$5.65. The basic 


hourly charge is only one factor in 


interests of accuracy. 


approximately 


determining your fee. Canon No. 12 
of the Code of Ethics of the Ameri- 
can Bar Association lists five others 
which may most properly be consid- 
ered. If your local bar association 
publishes a minimum fee schedule, 
it is suggested that you consult it. 
The 


piled from your own books of ac- 


monthly statements com- 


count will quickly apprise you of the 
economic course you are on! 


Miscellaneous Hints 


In the investigation of any subject, 
the investigator is occasionally struck 
with ideas or suggestions which seem 


worthwhile. Such ideas are fre- 


10. Examine McCarty, op. cit., Chapter 
VIII, pp. 82, seq., Smith, op. cit., passim. 

Il. McCarty, op. cit., p. 85. 

12. Id., Chapter XXI, pp. 289, seq. 

13. Id., Chapter XXII, pp. 301, seq. 

14. Id., Chapter XXIII, pp. 309, seq. 


quently opinions, so without being 
dogmatic, here are three: 
1. Standardize routine and dele 
gate it wherever possible.! 
2. Prepare a daily schedule and 
follow it.}3 
3. Establish practices 
for your office, include them 
in a “Standard Practice Man 
ual”, and keep the offce help 
aware of the Manual’s cop 
tents.!4 
Well, 
sheet for you—a mediocre one, no 
doubt, but at least a guide to much 
better sources. And if a word of en 


standard 


sir, there’s a “check-of 


couragement and advice will help 

as you taxi into position for you 

first take-off, listen to a master, Al 

bert J. Beveridge: 

Depend upon yourself; do not call 

into council another attorney. This is 
a point on which most lawyers will 
disagree with me. Nevertheless, if you 
are not competent to handle your case 
you have done wrong to open an in 
dependent office.** 

\nd again: 
Finally, preserve your health, preserve 
your health, preserve your health 
Work, work, work. Cling to the loftiest 
ideals of your profession which your 
mind can conceive. Do these; keep up 
your nerve; never despair; and _ suc 
cess is certain, distinction probable 
and greatness possible, according to 
your natural abilities.** 


Well, there’s the runway in front 
of you. The tower gives you the 
green light. Good luck! Good flying! 
And a happy landing! 


15. Beveridge, Albert J., “The Young 


Lawyer and His Beginnings”, quoted in 
Vanderbilt, A. T., Studying Law (New 
York: The Washington Square Publishing 


Corporation, 1945), p. 33. 
16. Id., pp. 36, et. seq. 


Hotel Arrangements — Annual Meeting 


Phe Sixty-ninth Annual Meeting of 


the American 


will 
Atlantic City, New Jer- 
28-November 1, 1946. 


Members are requested to trans 


Bar Association 


be held at 
sev, October 
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mit their requests for hotel reserva- 
tions on the form provided on page 
318 of the May, 1946 issue of the 
JOURNAL to American Bar Associa- 
tion, Reservation Department, 1140 


October 28 — November 1 1946 


North Dearborn Street, Chicago 10 
Illinois. 


Hall is now available. 


In addition to the hotels 
listed on page 317 of that issue, we 
are advised that Chalfonte-Haddor 
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Association Creates a S pectal 


Commutice on the Judiciary 


1) » the sessions of the House of 
Delegates on July 1-3, active consid- 
1 was given to the steps which 
\ssociation might advisably take, 
ulcate popular respect for the 

iary as a cherished institution 

ir federal system and to enable 
\ssociation to fulfill its historic 
unction of maintaining the prestige 
\merican Courts and helping to 


remove the causes of public agitation 
ind dissatisfaction. Resolutions ex- 
sive of the views of some mem- 
ff the profession were offered 
floor of the House on the first 
la, of the meeting, by State Dele- 
cate A. W. Trice, of Oklahoma, and 
Lovd Wright, of California, and 
referred to the Committee on 
Draft, of which State Delegate W. 
W. Evans, of New Jersey, is the 
( man. The resolution offered by 
Mr. Trice read as follows: 
BE IT RESOLVED, That the of- 
rs of the Association present to 
Congress of the United States 


following proposal for an 


_— 


nendment to the Constitution of 

United States and urge its 
loption and submission to the 
ites for ratification: 

|. No person shall be eligi- 
ble for appointment to the Su- 
veme Court except a natural 
orn citizen of the United States 
ind unless he shall have been a 
judge of an appellate court of 
the United States or a judge of 
the highest appellate court of 
ne of the states for at least 
hree years next preceding his 
ppointment. 

2. No person holding ju- 
licial office under this Consti- 


ition or the laws of the United 







States shall, during his tenure 
of office, be appointed to any 
other civil office or be charged 
with the performance of any 
other duty. 

3. The Congress shall define 
the term “good behavior” and 
shall provide procedure for the 
removal from any judicial of- 
fice of the United States of any 
person who shall cease to possess 
good behavior after such term 
shall have been defined which 
said procedure for removal shall 
be in addition to the powers of 
impeachment granted in _ this 
Constitution. 

The resolution offered by Mr. 


Wright, of California, was as follows: 


Wuereas the recent notoriety 
involving the Supreme Court of 
the United States has been destruc- 
tive of the proper and legitimate 
functions of this branch of our 
government, and 

WHEREAS it is Our conviction 
that subordinating the Supreme 
Court to the political influence of 
any President or party is destruc- 
tive of the intent and purpose of 
an independent judiciary, and 

WuerEas it is apparent from 
the present situation that the best 
interests of all the people of the 
United States will be served by a 
study of the causes of the present 
unhappy and undignified status of 
the Supreme Court, 

Now Therefore Be It Resolved 
that the American Bar Associa- 
tion memorialize the Congress to 
study the system of appointing 
justices to the Supreme Court with 
the purpose in view of providing 
that at least a majority of the 


Court shall be composed of jus- 
tices elevated from the Circuit 
Court of Appeals, federal district 
courts or state courts of last resort, 
and that the justices be prohibited 
from indulging in political and 
other controversial activities dur- 
ing their tenure of office, and that 
the justices and the chief justice 
be prohibited from being assigned 
or accepting an assignment other 
than those necessary, proper and 
consistent with the functions of 
their high office as an independ- 
ent branch of our government. 

Draft re- 


ported these resolutions to the House 


The Committee on 


on July 3, with a substitute resolu- 
tion prepared by the Committee 
along lines recommending a study of 
the subject by the Congress, as 
follows: 

Wuereas the recent publicity 
involving the Supreme Court of 
the United States has made itself 
evident that the best interests of 
the United States would be served 
by the study of the causes leading 
to and responsible for this condi- 
tion of affairs, 

Now Therefore Be It Resolved, 
that the American Bar Association 
memorialize the Congress to study 
the system of appointing justices 
to the Supreme Court with the 
purpose in view of providing that 
at least a majority of the Court 
shall be composed of justices ele- 
vated from the Circuit Court of 
Appeals, federal district courts o1 
state courts of last resort, and that 
the justices be prohibited from in- 
dulging in political and other con- 
troversial activities during their 

(Continued on page 421) 
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Judge Manley O.. Hudson 
Receives a Notable Award 


Ihe 1944 An- 
nual Survey of American Law (see 
32 A.B.A.J. 104) has been dedicated 
to Judge Manley O. Hudson, for- 


Volume of the new 


merly of the Permanent Court of In- 
ternational Justice, as being, in the 
opinion of the editors and contribu- 
tors to that work, “the member of 
the legal profession who made the 
greatest contribution to the develop- 
ment of the law in the year covered 
by the book.” His selection for 1944, 
of his interna- 


because services to 


tional law and adjudication, was 
unanimous. 

The dedication was made at a 
dinner held on May 3 at the Lotos 
Club in New York City, which was 
attended by Chancellor Harry Wood- 
Rufus D. 
Smith of New York University, Dean 
Arthur T. Vanderbilt of the New 
York University Law School, several 


burn Chase and Provost 


judges and other alumni of the Law 
School, the members of the Faculty 
of Law, and a notable company of 
Judge Hudson’s friends, including 
Dr. Yuen-li Liang, of China, Chair- 


man at that time of the Security 


Council’s Committee of Experts in 


the United Abraham H. 


Feller, legal counsel to the Secretary 


Nations, 


General of the United Nations, for 
Ransom 

of the 
Association, Michael 
of the Philadelphia 
Bar and the Permanent Court of Ar- 
bitration, and Charles Cheney Hyde, 
President of the American Society of 


mer Presidents William L. 
and Joseph W. Henderson 
Bar 


Francis Doyle 


American 


International Law. 


The Dedication of Volumes 

of the Annual Survey 

In the Foreword to the 1944 Volume 
of the Survey, Dean Arthur T. Van- 
derbilt, who presided at the dinner, 
“The first volume of 


had written: 
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the Survey was dedicated to Harry 
Chase, 
New York University, in grateful rec- 


Woodburn Chancellor of 


ognition of the generous support 
which has made possible the under- 
taking. The second volume was in- 
scribed to Frank H. Sommer, Dean 
Emeritus of the School of Law, as an 
expression of the affection of the 
contributors for their guide, philoso- 
pher and friend. 

“Beginning with the 1944 Survey 
we propose to dedicate each succeed- 
ing volume to that member of the le- 
gal profession who in the opinion of 
our contributors made the greatest 
contribution to the development of 
the law in the year covered by the 
book. For 1944 the unanimous selec- 
tion of our contributors for this dis- 
tinction was Judge Manley O. Hudson. 

‘Appointed a member of the Per- 


99° 
mo Fe | 


manent Court of Arbitration in 19 
and reappointed in 1939, elected a 
judge of the Permanent Court of In- 
ternational Justice in 1936, Professor 
of International Law at the Harvard 
Law School since 1923, and the au- 
thor of many important works in the 
field 


Hudson has not 


of International Law, Judge 
contented himself 
with his judicial and professional la- 
bors. In preparation for the San Fran- 
cisco Conference he presided over the 
that led to the 
The International 


thirty conferences 
formulation of 
Law of the Future and over the fif- 
teen conferences that led to the draft- 
ing of A Design for the Charter of 
the General International Organiza 
tion. At great personal sacrifice he 
attended twenty-one Regional Con- 
ferences of the American Bar Asso- 
ciation and of the Canadian Bar 
\ssociation, dealing with the prob 
lems of the World Court. To these 


Conferences he brought his vast 


learning and indomitable enthusiasn 
for a world governed by law, arous 
ing the members of the legal profes 
sion to a keen sense of their high 
responsibility for world peace and 
the administration of international 
justice.” 


Presentation of 
the 1944 Volume 


For the editors and contributors of 
the 1944 Survey, Dean Vanderbilt 
asked that the bestowal be made by 
William L. Ransom, former Presi 
dent of the American Bar Associa 
tion and Chairman of the Associa 
tion’s Committee under whose aus 
pices the 1944-45 Regional Confe: 
ences and other activities had been 
conducted. 

In opening his remarks, Judg 
Ransom expressed his appreciation 
of the wartime founding of the An 
nual Survey of American Law, an 
congratulated those who had launche: 
the project so favorably against the 
many obstacles. “Tonight we ar 
happy that the first three volumes 
have been issued,” he said. “It is a 
brave and good start. You will now 
have time to observe defects and 
omissions, and to bring your pionee! 
ing plan up to the standards of com 
pleteness and competence which you 
and we would wish for it.’ Continu 
ing, Judge Ransom recounted, fron 
his first-hand observation, some 0! 
Judge Hudson’s great services unde! 
the auspices of the American Ba! 
Association. 

“American judges and _ lawyers 
will hail and acclaim,” he said, “th 
that the 1944 Volume of 
great Annual Survey of Americal 
Law is dedicated to Judge Manle\ 
O. Hudson. Certainly he made i! 
that year the outstanding contribu 


fact 


tion to the development of interna 
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ional and world law, on which the 
{ peace, justice and human 

reed under law so largely de- 
i. Whether we like it or not, the 

ol law, and I think also the 
of our profession and ow 


depends on the progressive 


yoment of world law as the sta- 


ng factor for peace and justice. 

“| would go as far as anyone in 
preference that the United States 
have continued in great adven- 

n political liberty and human 
lfare, without sacrificing the blood 

| its sons and burdening its people 
ith vast debts and taxes for the sake 
f fulfilling a world-wide responsi- 
lity. But two world wars, desolate 
, and ruinous taxes warn that 


OMIeS 


we could not hope to live alone in the 


vorid of today. We have had to face 
ealities of developing an interna- 
ional conscience, a mobilized pub- 

opinion, and a progressive body 
{| international and world law to 
pe with the new and momentous 
roblems. 

No other jurist in the world was 

surageous and untiring a leader 


n behalf of international law and 


the World Court at a time when war- 


veary nations were indifferent and 


the future of international adjudica- 
tion was at stake. Manley Hudson’s 
scholarly and persistent leadership 
in that great cause extended over 
many years, but his efforts came to 
their climax in 1944 and to fruition 
in 1945.” 


Dark Days Confronted 
the World Court 


“When the World Court was driven 
from The Hague by the Nazi invasion 
in 1940 and the place of the Court 
and of law in international organiza- 
doubtful, 
Hudson headed a distinguished group 


tion was made Manley 
of American and Canadian lawyers 
who made a splendid formulation as 
to “The 
Future’ 


International Law of the 


and the basic elements of 
world organization. Published and 
distributed widely by the American 
1944, this had 
great influence in turning the tide of 


Bar Association in 


public opinion in favor of law in the 
international sphere. 

‘Then the American Bar Associa 
tion sought to obtain the considered 
judgment of representative judges 
and lawyers in all parts of the United 
States, as to the place and jurisdic 
tion of the World Court as a part of 


the tuture United Nations, and as 
to the desirable provisions of the 
Statute of the Court. Regional con- 
ferences were organized in many 
cities, from Boston to Seattle, Jack- 
sonville, Florida, to Houston and Los 
Angeles. Manley Hudson was asked 
to attend and conduct these, in the 
late fall and winter of 1944-45, when 
travel and hotel conditions were so 
bad and the weather was so severe. 
Judge Hudson did this, as to some 
eighteen conferences throughout the 
United States.” 


Canadian-American 
Cooperation 


‘Then he took on six conferences in 
Canada, for the cooperating Cana 
dian Bar Association Committee 

Vancouver, Winnipeg, Toronto, Mon- 
treal, Quebec City, and Halifax. The 
joint results of the Conferences in 
the two countries were a powerful in 
World 
The 
lawyers of North America worked 


fluence in support of the 


Court and international law. 
side by side as never before. 

‘A consensus of the considered 
recommendations of these twenty- 
four Regional Conferences through- 
out Canada and the United States was 


Examining the 1944 Volume of the ‘Annual Survey of American Law''—Judge Manley O. Hudson, Dean Arthur T. 
Vanderbilt, Chancellor Harry Woodburn Chase and Judge William L. Ransom. 
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prepared and presented by the Amer- 
ican Bar Association to the Commit- 
tee of Jurists in Washington in April 
and to the San Francisco Confer- 
ence. The document had great el- 
fect. In Washington and in San 
Francisco, Manley Hudscn led most 
brilliantly the fight to preserve the 
continuity of the World Court and 
its Statute. This was accomplished; 
an improved Statute was secured in 
San Francisco. 

“From my first-hand knowledge 
of what Manley Hudson did and ac- 
complished in 1944 and 1945, I have 
no hesitation in saying that he made 
possible all of this splendid advance 
toward peace and justice under law. 
But for him and his energy and lead- 
ership at risk of health, these things 
could not have been done.” 


His Services Will Be 
Long Remembered 
“You have done well to recognize 
and record his outstanding and im- 
perishable services to international 
law and the World Court. Humanity 
is forever in his debt. His outstand- 
ing place and part in the history of 
world law are secure, and are not de 
tracted from because of the incident 
that- the United States supported 
some one else for the Court in 1946, 
whereas many other Nations nomi- 
nated Manley Hudson and wanted 
to elect him. His accomplishments in 
behalf of peace and law are a matter 
of just pride and gratification to the 
members of our profession. Few law- 
yers in a great cause ever did so much 
so well, as did Manley O. Hudson in 
1944 and 1945.” 


Judge Hudson's Response 


Amid the hearty applause of those 
present, Judge Hudson arose to re- 
ceive the award and speak in re- 
sponse. He acclaimed the Annual 
Survey as a “ten-strike”, and said that 
it “is not merely a significant con- 
tribution to our legal literature—it 
is a great forward step in the strug- 
gle of American lawyers to serve our 
country and our people. In a day 
when most of us feel ourselves 
swamped by the complexities of our 
national scene, it promises to keep 


404 


American Bar Association Journal 


us abreast of kaleidoscopic changes, 
and to bring to us both comprehen- 
sion and understanding in facing 
them. 

“I salute you men who have la- 
bored to produce this monument to 
American legal scholars'1ip. I do not 
do so without appreciation of your 
trials and your sacrifices. I am a stran- 
ger neither to the exhilaration nor to 
the loneliness which you must have 
had in surmounting them. I know 
also the confinement of a time-table. 
It is as important to finish a task as 
to begin it, and I am sure your man- 
aging-editor must have cracked his 
whip over your heads many times be- 
fore your thoughts congealed in 
type.” 

Admiration of 
Schema and Style 
“My experience enables me to sense 
some of the difficulties over which 
you have triumphed. Your task was 
not yet launched when you had ar- 
rived at the general conception of the 
Survey. I was at once impressed with 
that conception—indeed it seemed to 
me so obvious that I wondered that 
you had to blaze the way. Even with 
the English precedent to guide you, 
I suspect you had to back and fill 
many times before your final de- 
cision on a general plan. 

“My second impression was of the 
care which you bestowed on arrange- 
ment and topics, and I cannot ex- 
press too strongly my admiration of 
the schema which you adopted. Your 
titles were at once intriguing to me. 
They are related to current thought 
in a way befitting your enterprise.” 


Difficulties of 
Documentation 


“Documentation—what Pound calls 
‘apparatus’—has long been one of my 
preoccupations. I work in a field in 
which it presents peculiar difficulties. 
No West Publishing Company exists 
to garner the raw materials of inter- 
national law. Each teacher has to as- 
semble his own reports, and they 
must come from seventy different 
states, in almost as many languages. 
An international judge finds himself 
confronted with a similar task. I 


think a new standard was set for jp. 
stitutional publications by the World 
Court, and if, as I have frequently 


said, it is the best documented pub. 
lic institution in the world, that fac, 
is due to the genius of its first Regis. 
trar, Ake Hammarskjold. 

“In municipal law, the welter of 
our lawbooks is almost overpow ering 
I can see no merit in trying to cut 
down the output of court reports by 
refusing to publish some of the de. 
cisions rendered. Such a course merely 
adds to the pains of investigation, 
You have made a much more useful 
approach by furnishing a guide to 
investigators, and I am pleased to 
note that your topical index facili 
tates the use of that guide. 

“I thank you with all my heart 
for the service you have rendered to 
the profession. Now that the field is 
yours, however, you have the respon 
sibility of continuing the Survey, and 
I hope it will go on into hundreds 
of volumes. No law school could ask 
for a more useful or a more satisfy- 
ing assignment.” 


Troubled Future for 
Peace and Law 


Turning to the international scene, 
Judge Hudson said, in part: 

“I think none of us can feel very 
sanguine about present currents in 
international relations. For those ol 
us who permitted ourselves during 
the war to indulge roseate anticipa 
tions of the dawning of a new day, a 
shock of disillusionment is in store 
The four freedoms which we her. 
alded are a far cry from what lies be- 
fore our eyes. Hunger stalks rampant 
today in more than one continent, 
and I suspect there was never a pre- 
vious moment of history when s0 
many millions of human beings were 
starving or on the point of starvation. 
Homeless hordes of men and women 
wander without any means of liveli- 
hood, and with no prospect of being 
able to make a living in the near 
future. 

“To the extent that these condi- 
tions have resulted from the destruc 
tion wrought by hostilities, we ma) 
persuade ourselves to some measure 
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of acquiescence. Yet they are also the 
inevitable consequences of policies 
adopted by our own and other Gov- 
ernments—policies to which public 
pinion is more or less apathetic. We 
proceed against countries which have 
been bled white as if they were again 
mn the verge of launching a world 

. We indulge in or condone pro- 
oyams of plunder and pillage and 
rapine under high-sounding terms 
like ‘reparations’, though their chief 
practical effect is to increase suffer- 
ing and want. We force millions of 
peoples to leave their ancestral homes 
io lose themselves in lands which 
they do not know and to which they 
have no sense of belonging. We pi- 
ously echo an aspiration of ‘one 
world’, while we continue to tear the 
world asunder.” 


Che American Bar Association 
presents an Award of Merit certifi- 
cate to three bar organizations, in 
the following classifications, which 
have performed during the then cur- 
rent year the most outstanding work 
in their respective fields: 
i. State Bar Associations; 
City or County Bar Associa- 
tions serving areas with more 
than 100,000 population; and 
City or County Bar Associa- 
tions serving areas with less 
than 100,000 population. 


\lthough the Awards are without 
onetary value, the certificates are 
resented at an Assembly session 
luring the Annual Meeting of the 
\merican Bar Association, and the 
award duly publicized. One or more 
associations may be given Honor- 
able Mention in each of the above 
(lassifications. 


United Nations 
Our One Hope 


“All of this has led to the apparently 
interminable delays in the negotia- 
tions of the peace settlements which 
are so sorely needed. A whole year 
has passed since the end of hostilities 
in Europe, yet we have hardly begun 
the drafting of peace treaties with 
our erstwhile enemies. The much ma- 
ligned Peace of Versailles, of which 
we have been so impatient, presents 
a striking contrast. Within seven and 
a half months after the armistice of 
November, 1918, a peace treaty had 
been signed with Germany, and with- 
in hardly more than a year after the 
end of the first World War, we be- 
gan the experiment of the League of 
Nations. 


“T think all of us take satisfaction 
in the present effort to continue that 
experiment. The United Nations pre- 
sents our one hope of getting back to 
an ordered world, and it affords us 
an opportunity to pick up the 
threads of international cooperation 
which were so frayed by the war. 
Even in this effort, however, we con- 
tinue to look out upon a divided 
world—we still keep in the dog-house 
the neutral States which were ad- 
mitted as original members of the 
League of Nations, which were even 
consulted in drafting its Covenant. 

“We have a long way to go be- 
fore a world prosperity can be at- 
tained. Yet the fact does not preclude 
us from accepting the challenge, or 
from making sure that we keep our 
shoulders to the wheel.” 


Amerwan Bar Association 


Annual Awards of Merit 


ENTRIES: 
ganized bar association falling with- 


Any regularly or- 


in the above classifications may file 
Merit 
Entry blanks may be 


an entry for the Award of 
competition. 
secured from the headquarters office 
of the American Bar Association, 
1140 North Dearborn Street, Chi- 
cago 10, Illinois. Six (6) copies of 
each entry and supporting exhibit 
filed that office by 
not later than September I, 1946, 


must be with 
to be judged in the competition 
for this year. 

Entries should be complete 
enough to set forth the necessary de- 
tails of the activities to be considered 
without undue length, and may be 
supported by exhibits numbered to 
conform with the numbering of the 
activities discussed in the entry it- 
self. Emphasis should be placed on 
activities of public interest and bene- 
activities of 


fit, although purely 


professional concern may be _ in- 


cluded. Supporting exhibits may in- 
clude booklets and other publica- 
tions, copies of news stories and 
editorials commending the activities 
concerned, and other items that may 
indicate favorable public reaction on 
recognition. The entries should be 
restricted to activities initiated on 
reaching full development since De- 
cember 15, 1945. 

Copies of winning entries in past 
years may be helpful to those plan- 
ning to enter the 1946 competition. 
Ihese may be borrowed on request 
to Leland M. 


man, Conference of Association Sec- 


Cummings, chair- 


retaries, Section of Bar Activities, 
(American Bar Association, Capitol 
suilding, Salt Lake City 1, Utah, 
specifying the class of entry you wish 
to inspect for information and guid- 
ance. These copies must be returned 
to Mr. Cummings within two weeks 
of their receipt, to be available for 
others interested. 
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House of Delegates Meets Again 


Belatedly the “mid-year” meeting of the House of Dele- 
gates was convened in Chicago, on July 1-3. The sessions 
were originally scheduled tor the end of May, but were 
deferred because of the strike of railroad employees. Re 
scheduled for July | at the La Salle Hotel, the conflagra- 
tion in that hostelry compelled a shift to the Palme 
House. 

Some “high-lights” of the actions taken are in this 
issue. Our August issue will report the proceedings. 
Developments during the past month have added to 
calendars already heavy. 

The year 1946 brought striking demonstrations ot 
the usefulness and the responsibility of the American 
Bar Association. The War Department called on 
the Association to nominate men from its ranks who 
could survey, and develop recommendations to improve, 
the historic system of Army Courts-Martial. Under the 
authority of the Supreme Court, leaders of the Associa- 
tion have functioned in the Advisory Committees to 
perfect the Rules of Procedure for civil and criminal 
justice. Both houses ol the Congress passed with 
out a dissenting vote, and The President signed, the 
Association’s Administrative Procedure Act. Such things 
show a large measure of confidence in both the disinter- 
estedness and the competence of the Association's advice 
and draftsmanship in public matters. 

When the House of Delegates was convened on July 
1, the members manifested an awareness that a chal- 
lenging task confronts the Association and the 
whole organized Bar of America. Respect for the 
judicial branch of the government is a cornerstone of 
free institutions. The independence and impartiality of 
the judiciary as a coordinate department of government 
are bulwarks of liberty under Federal system. Lasting 
impairment of public confidence in any of our courts 
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would undermine fundamentals of the republican form 
of constitutional government. Some recent events have 
caused grave concern, to lawyers and the public. 

Throughout its history, the Association has been the 
staunch champion of our courts. Striving continually 
to improve the administration of justice, the Association 
has done all it could to inculcate public respect for and 
confidence in our judicial system. These two great 
objectives have been inseparable parts of the Associa 
tion’s program. It is so today. 

I'he House of Delegates strove earnestly to find in 
what practicable ways the Association could rais« 
high its historic standard of an independent and im 
parual fulfillment of the judicial function, and help to 
strengthen the public realization that the American 
judicial system as a whole, state and federal, is perform 
ing acceptably its ministry of justice under law. 

Resolutions offered by individual members, reflect 
ing some of the criticisms lately heard as to some Fed- 
eral judges and proposing drastic remedies, were not 
adopted but were referred to a new Special Committee 
on the Judiciary. The details of the action voted by the 
House are reported elsewhere in this issue. They offe: 
assurance that the Association will be in a position to 
fulfill its responsibilities to the profession and the 
public as to the courts. 


Lhe Editor-in-Chief of the Journal 


With this issue, Edgar Bronson Tolman lays down his 
long service and responsibility as Editor-in-Chief, in 
order to fulfill personal and professional responsibilities 
which he found were impinged upon by the volume of 
his editorial and administrative work. Amid the sin- 
cere regret of his colleagues in the Board of Editors 
that his diligent and distinguished service in this post 
for so many years has ended, they find pleasure in be 
ing able to announce that he will retain the post of 
Editor-in-Chief Emeritus, will continue to review for 
our readers current opinions of the Supreme Court ol 
the United States, and will remain available for such 
help as he can render to the work of the JouRNAL and 
the Association. 

Elsewhere in this issue is the expression of apprecia- 
tion which the Board of Editors unanimously adopted, 
in view of Major Tolman’s long and devoted service 
in an exacting and uncompensated post of professional 
duty and opportunity. Our readers will share thei 
sense of regret in his retirement, their high appraisal 
of the work he has done so faithfully and well, and his 
continuance in an active but less onerous relationship. 
Everyone will wish for him many years more of useful 
work and of enjoyment of his many friendships. 

Major Tolman became Editor-in-Chief of the pub- 
lication in 1921, at the time it was changed to a monthly 
publication. His distinguished career at the Illinois 
Bar and his varied experience in matters pertaining to 
the courts and the administration of justice, as well as 
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\is legal scholarship and his devotion to the Association, 
1ave enabled him to render an outstanding service, 
which was recognized in the award of the American Bai 
\ssociation Medal to him in 1939. 

ro meet the emergency occasioned by Major Tol 
nan’s retirement, the Board of Editors unanimously 
lected William L. Ransom, of New York, Editor-in- 
Chief of the JouRNAL. He will assume his duties with 
he preparation and publication of the August issue. 
He is the senior member of the Board of Editors in 
length of service. From his broad and distinguished 
leadership of the Bar and his many years of active 
participation in the affairs of the Association, he brings 
to the position of Editorship-in-Chief especial qualifica 
tions for service in directing the affairs of the JOURNAI 
with the active participation of the Board of Editors. 


Milestone and Turning Point 


When President Truman on June 11 signed the McCar- 
ran-Sumners Administrative Procedure Act which had 
been passed by both houses of the Congress without a 
dissenting vote, the event marked much more than the 
culmination and the success of the American Bar Asso 
ciation’s long, and at times uphill, fight for fair and uni 
form standards in procedure which will curb arbitrary 
action and eliminate many of the abuses of power, on 
the part of federal administrative agencies. 

Elsewhere in this issue is an authoritative analysis 
of the bill in the form in which it has become law. ‘The 
final measure contains some improvements Over its text 
as first introduced in the Congress whose session is 
soon to end. 

Because the agencies have come, under the pressur¢ 
of events, to play a large part in the administration of 
justice under law, the-need for improvements in the 
procedure of the agencies and for reforms which would 
end abuses became a major concern of the Association, 
as a vital part of its comprehensive campaign to improve 
the administration of justice. Its active interest in this 
field goes back more than fifteen years; its formulation 
and advocacy of remedial legislation, more than ten 
vears. The Association’s efforts long were resisted and 
thwarted; the day of victory for the public interest was 
deferred when its Walter-Logan bill was passed by the 
Congress but vetoed by The President. 

Che ending of the war brought a general realization 
that substantial reforms should not be longer delayed. 
No group or individuals could have wholly their own 
way. Immediate reforms could not be delayed in the 
hope of accomplishing ultimates. The need was urgent 
for the drafting and enactment of such a bill as would 
embody the points of agreement among the many o1 
vanizations and individuals which had been studying 
the subject. The result is a measure which is “a long 


step forward”, the fulfillment of many, but not all, of 


LaALLOTIALS 





the Association’s considered recommendations. 


I’o those leaders in the Congress whose patriotism 
and parliamentary skills brought this to pass, the pro- 
fession and the public are in lasting debt. Senator Pat 
McCarran and his colleagues in the Senate Committee 
on the Judiciary, Chairman Hatton W. Sumners, Con- 
vgressman Luther Walter, and their associates in the 
House Committee, have been instrumental in fashion 
ing a highly remedial measure. The enlightened attitude 
of Attorney General Tom C. Clark removed barriers 
which otherwise might have delayed action. 


The Association will long recall also the construc 
tive and untiring labors of its Special Committee on 
Administrative Law, headed for several years by Carl] 
McFarland as Chairman, with Sylvester C. Smith, Jr., 
giving active assistance as to the legislative handling. 
here should be recalled also the valiant work of those 
who pioneered and led the Association’s program in 
years when progress was slow and difficult. O. R. Ma- 
guire bore ably the brunt of the Association’s fight, as 
Chairman during the hardest years. Dean Roscoe Pound 
gave great amounts of his time and knowledge to the 
perfecting of the bill and to advocacy of its basic prin- 
ciples and proposals. Many Presidents of the Association 
gave more of their time and skills to this subject than to 
any other, while they were in office. Scores of members 
of the Association, and members of committees of state 
and local bar associations, have worked long and hard 
to perfect the bill and to win legislative and public sup 
port for it. The combined efforts have produced victory; 
many lawyers who contributed much to it at various 
stages are rewarded by their sense of satisfaction in the 
outcome, because their contributions are unrecorded. 

With the enactment of the McCarran-Sumners Act 
comes a turning-point and transition in the Association’s 
relationship to administrative law and procedure. ‘The 
militant Special Committee will go out of existence, as 
its tasks of drafting and advocacy are ended. A Section 
of Administrative Law will come into being. Through 
that Section, it is hoped that the lawyers for the agen 
cies, the lawyers for private clients, the teachers inte? 
ested in the development of the law, and the lawyers who 
are actuated by their public-spirited interest in one of 
the newer fields of the law, will meet and act together, to 
give vitality and efficacy to the new legislation, to pro 
mote a more general understanding of the subject by 
lawyers, and to consider from time to time what amenda- 
tory or supplementary legislation is advisable, in th 
light of judicial interpretations of the Act and new 
problems which may arise from the work of the agencies. 
There are most interesting and fertile fields of study 
which have not been explored, during the years of 
controversy as to legislation. 

Neither the Congress nor the Association is likely to 
relax vigilance as to abuses in administrative law and 
procedure. The “long step forward” may not be enough. 
The Committees on the Judiciary, in both houses of 
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the Congress, have warned that if the present Act proves 
to be insufficient or if it is whittled away by interpreta- 
tions, strengthening amendments will be drafted and 
pressed. The Association will doubtless be of the same 
mind. The results achieved by the measure cannot be 
permitted to fall short of the objective sought. Mem- 
bers of the profession in all relationships to administra- 
tive law should remain watchful, should see to it that 
the new law is complied with, and should cooperate to 
make it a means and measure of substantial justice and 
fair place for all citizens in their controversies with 
government. 


One Form of Action 


[he Federal Rules of Civil Procedure have been in 
force since September 16, 1938. For nearly eight years 
they have governed the methods of procedure in the 
District Courts of the United States from coast to coast 
and from Canada to Mexico. It is time that the thinking 
and the phraseology of the profession come abreast of 
the changes made. 

We here bring to attention one of the more im- 
portant of the many advantages which have been 
realized through the new Rules of Procedure, the 
abandonment of the former multiplicity of forms of 
action, and their union into “One Form of Action.” 
Federal courts no longer have to make the difficult 
determination whether a complaint should be treated 
as a “case at law” or a “suit in equity.” 

Rule 2 which declares that there shall be one form 
of action is to be interpreted in the light of Rule 8 
which provides that the complaint shall show that the 
pleader “is entitled to relief’. Construed together the 
two Rules mean that if the complaint shows that the 
plaintiff is entitled to any relief whatever, whether legal, 
ethical or both, he need not be turned away because he 
entered the court by the wrong door. He may never- 
theless and without delay have his day in Court. No 
longer is the administration of justice postponed be- 
cause of the objection that there is “an adequate remedy 
at law” or that the action is brought on the wrong side 
of the court. 
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This time-saving feature of the Federal Rules has 
been adopted in many of the states. Should not this 
simple reform be adopted by rule of court or if necessary 
by statute in all the states? 

In the meantime counsel for litigants may well take 
thought of and give daily and constant recognition to 
this change. In Federal court practice and in the courts 
of the states which have adopted the new uniform 
practice the words “Bill in Equity” and “Suit at Law” 
are best laid aside. In lieu thereof the inclusive term 
“civil action’”” may well be used. Reference to an 
“adequate remedy at law” should not be brought for- 
ward as a defense. Where there is but one form of civil 
action the old phraseology is inappropriate and con- 
fusing and the concept of an ‘“‘adequate remedy at law” 
is no longer applicable. Heedless persistence in the 
use of those outmoded expressions by counsel may have 
led to the by no means infrequent lapses on the part of 
some judges into what seems to be an unawareness of a 
great improvement in our method of court procedure 
in civil actions. 


Action as to the World Court 


The good news comes that the distinguished Committee 
on Foreign Relations, in the Senate of the United States, 
has created a sub-committee and scheduled hearings, as 
to the filing of an American Declaration of acceptance of 
the compulsory jurisdiction of the International Court 
of Justice, as to legal disputes between the United States 
and other nations which have filed a like Declaration. 

The American Bar Association and other organiza- 
tions interested in international law and adjudication 
had earnestly requested hearings, in order to break the 
legislative log-jam which has long delayed action. Rep- 
resentatives of the Association will strongly support 
American adherence to the Court. 

It has long been believed that the measure will 
pass by a decisive vote whenever it is brought to the 
floor of the Senate. With the present Congress soon to 
end, favorable action may have to be delayed further, 
until the new Congress takes office. 
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Air Commerce Act — Action for 
Damages Resulting from Airplane 
Operation at Low Altitudes—Ap- 
plicability of Fifth Amendment — 
Definition of “Taking” As Used in 
the Fifth Amendment 


United States v. Causby, et al., 90 L. 
ed. Adv. Ops. 971; 66 Sup. Ct. Rep. 
1062; 14 U.S. Law Week 4360. 


This was an action brought in 
the Court of Claims to recover dam- 
ages suffered by the owner of land 
in consequence of constant and regu- 
lar operation of Army and Navy 
planes at low altitudes in taking off 
and landing at a municipal air field, 
at Greensboro, North Carolina. The 
damages consisted in preventing the 
occupants of the land from sleeping 
at night and in making it necessary 
to abandon a poultry farm adjacent 
to the airport because the noise 
frightened chickens and many were 
killed by running into fences of the 
poultry yard, resulting in a decrease 
in the production of the enterprise. 
The Court of Claims allowed $2000 
as the reduction of the fair cash 
value of the property caused by the 
action of the planes. Certiorari was 
allowed and the judgment of the 
Court of Claims was reversed for 
more specific findings. 

Mr. Justice DoucLas delivered the 
opinion of the Court and at the out- 
set says, “This is a case of first 
impression.” 

The Government claimed immu- 
nity under the Air Commerce Act of 
1926 as amended by the Civil Aero- 
nautics Act of 1938 which gave the 








* Assisted by JAMES L. Homire; labor 
cases by E. J. Dimock, member of the Board 
of Editors; tax case by Mark H. Johnson 


United States “complete and exclu- 
sive national sovereignty in the ail 
space” over this country. ‘hose Acts 
grant any citizen of the United States 
‘‘a public right of freedom of transit 
in air commerce through the navi- 
gable air space of the United States”. 
Navigable air space is defined as “air- 
space above the minimum safe alti- 
tude of flight prescribed by the Civil 
Aeronautics Authority.” The United 
States claimed that when flights were 
made within the minimum safe alti- 
tudes of flight which had been pre- 
scribed “‘they were an exercise of the 
declared right of travel through the 
airspace” and that without “physical 
invasion of the property of the land- 
owner, there has been no taking of 
the property” within the meaning 
of the Fifth Amendment. 

Mr. Justice DouGLAs next pro- 
ceeds to explain the interpretation 
of the word “taking”. He said, “It is 
ancient doctrine that at common law 
ownership of the land extended to 
the periphery of the universe .... But 
that doctrine has no place in the 
modern world. The air is a public 
highway ... .” Reference is made to 
the Acts of Congress which produced 
that result. The Government had ad- 
mitted that if the operation of planes 
rendered the premises unfit for habi- 
tation, the loss would be compensable. 

To this Mr. Justice DouGLas as- 
sents and declares that an interfer- 
ence with the enjoyment of property 
though it were by a mere easement 
of flight would in reality constitute 
a taking. It is also declared that “the 
fact that the path of glide taken by 
the planes was that approved by the 
Civil Aeronautics Authority does not 


change the result.” It is also pointed 


by Edgar Bronson Tolman 
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out that the angle of glide does not 
operate to extend the minimum safe 
altitude declared by the CAA and 
that therefore “the flights in question 
were not within the navigable air- 
space which Congress placed within 
Mr. Justice 
DouGLas next takes up the question 


the public domain.” 


of the effect of state law upon the 
problem and finds that under the 
statutes of North Carolina the owner 
of the land is entitled to the primary 
use of the land and operation of 
aircraft which interferes with that use 
is unlawful. In closing the first part 
of the opinion he says that the Court 
agrees with the Court of Claims that 
“a servitude has been imposed upon 
the land.” It is also pointed out that 
the Court of Claims has jurisdiction 
to hear and determine “all claims... 
founded on the Constitution... . 
The Court of Claims did not fully 


exercise that jurisdiction, and did not 
make specific findings as to the na- 
ture of the easement taken or whethe1 
the easement was permanent or tem- 
porary. The reversal is therefore ac- 
companied by directions to the Court 
of Claims to make specific findings 
sufficient to support a claim for a 
definite amount. 

Mr. Justice Biack delivered a 
dissenting opinion in which Mr. Jus- 
tice BURTON joined. His objections to 
the prevailing opinion are that the 
United States has not consented to 
be sued except on claims arising out 
of contract or for breaches of the 
Constitutional guaranty that private 
property shall not be taken or dam- 
aged without due compensation. He 
says there is no contractual basis for 
the recovery and in his opinion the 
record facts do not show a taking. He 
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says that the Court’s opinion distin 
cuishes between “safe altitudes ol 
Hight” for level flight and “‘safe alu 
tudes” for landing and take-off, both 
of which were approved by the CAA 
and he declares that the Court's con- 
tention that the level-flight ‘‘safe al- 
titude” is the one which Congress 
meant in fixing the lower level of the 
public domain and not the landing 
and take-off 
unwarranted distinction. He’ express 


“safe altitudes’, is an 


es his opinion that the judgment ol 
the Court of Claims should be re- 
versed “on the ground that there has 
been no ‘taking’ in the Constitutional 


sense.” ¥ 


The case was argued by Mr. Wal 
ter J. Cummings, Jr., for the United 
States and by Mr. William FE. Comet 


for the Causbvys. 


Right of Congress to Forbid Payment 
of Salaries to Specific Federal Em- 
ployees on Ground of Supposed 
Subversive Activities—Section 304 of 
Urgent Deficiency Appropriation Act 
of 1943—The ‘Due Process” and the 
“Bill of Attainder’’ Clauses of the 
Constitution 


United States v. Lovett, et al., 90 L. 


ed. Adv. Ops. 1052; 66 Sup. Lt. Rep. 
1073; 14 U. S. Law Week 4399. 


Three employees of the executive 
branch of the government, Lovett, 
Watson and Dodd, whose salaries had 
been duly fixed but were not being 
paid, brought an action in the Court 
of Claims to recover the amounts un- 
paid. The stoppage of payment was 
in consequence of Section 304 of the 
Urgent Deficiency Appropriation Act 
of 1943 which singled out those three 
men and ordered no compensation 
to be paid them because of alleged 
subversive activities. Congress took 
that action at the instance of a com 
mittee on un-American activities, 
later known as the Dies Committee, 
which had been engaged in investi- 
gating charges that some employees 
of the government were disloyal and 
engaged in activities subversive of the 
principles of the government. The 
Court of Claims gave judgment in 
favor of the employees. The Court 
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of Claims was unanimously in favor 
of the payment of salary but there 
were two different reasons for the 
conclusion reached. The Supreme 
Court afirmed the judgment of the 
Court of Claims. The opinion of the 
Court was delivered by Mr. Justice 
BLACK. 

[wo judges of the Court ol 
Claims had held that Section 304 was 
“a mere stoppage of disbursing rou- 
tine, nothing more,” and left the em 
ployer agencies free to continue em- 
ploying Lovett, Watson, and Dodd, 
and to incur contractual obligations 
thereby which they could enforce in 
the Court of Claims. Mr. Justice 
BLACK rejects that view and_ holds 
that the challenged clause of the Act 
is in substance a Bill of Attainder. 

Mr. Justice FRANKFURTER deliv- 
ered what might be called a dissent- 
ing concurrence in which Mr. Justice 
Rrep joined, but the concurrence 
was only in the result; everything 
else in the concurring opinion is an 
expression of dissent. Mr. Justice 
FRANKFURTER invokes the familiar 
doctrine that an Act of Congress 
should not be stricken down if there 
were any doubt as to the necessity 
of such a judgment; that a collision 
between the legislative and judicial 
department should be at all costs 
avoided if possible; that the effect of 
a judgment of unconstitutionality 
might stand as an obstacle to future 
legislation by a misinterpretation ol 
its meaning and scope while a judg- 
ment on other grounds would leave 
the Congress free to enact neces- 
sary legislation properly safeguarded. 
Iwo excerpts from his opinion illus- 
“Particularly 


trate this doctrine. 


when Congressional legislation is 
under scrutiny, every rational trail 
must be pursued to prevent collision 
between Congress and Court 

and “a decree of unconstitutionality 
by this Court is fraught with conse 
quences so enduring and far-reaching 
as to be avoided unless no choice is 
left in reason.” Mr. Justice FRANK 
FURTER considers the nature and 
character of a bill of attainder, the 
evils which gave use to its prohibi 


tion and the importance of that 


prohibition but holds that the chal- 
lenged section of the Urgent Defi 
ciency Appropriation Act is not a 
bill of attainder. 

Mr. Justice FRANKFURTER rests his 
conclusion on the construction ol 
Section 304 which suggests that “it 
merely prevented the ordinary dis 
bursal of money to pay respondents’ 
salaries. It did not cut off the obli- 
gation of the government to pay fo1 
services rendered and the respondents 
are, therefore, entitled to recover the 
judgment which they obtained from 
the Court of Claims.” . 


Phe case was argued by Mr. Ralph 
F. Fuchs for the U. S. and by Mi 
Charles A. Horsky for Lovett, et al., 
and by Mr. John C. Gall for the Con 
gress of the U. S. under H.R. 386, 
and Public Law 249, 78th Cong., as 
amicus curiae, by special leave ol 
Court. 


Trial by Jury—Exclusion from Panel 
of Day Laborers—Authority of Fed- 
eral Judges to Exempt Those to 
Whom Services Would Be an Un- 
reasonable Burden 


Chiel v. Southern Pacific Co., 90 1. 
ed. Adv. Ops. 922; 66 Sup. Ct. Rep. 
984; 14 U.S. Law Week 4349. 


This was a suit brought by Thiel 
against the Southern Pacific Railway 
Company for injuries suffered by him 
while a passenger on one of the rail 
Way's trains, attributing negligence 
in that the train conductor and crew, 
knowing him to be “out of his nor 
mal mind” and suffering from hallu 
cinations, accepted him as a passen 
ger and failed to guard him while 
on the train. The railroad removed 
the cause from the state court to the 
federal district court at San Francisco 
because of diversity of citizenship 
Phiel demanded trial by jury and 
then moved to strike the panel alleg 
ing that it included mostly business 
men to the exclusion of other class 
es, particularly employees and thos« 
of the poorer classes. The district 
judge denied the motion whereupon 
the passenger attempted to withdraw 
his demand for a jury trial but the 
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railroad refused to consent. A jury 
was chosen and, after a trial, ren 
dered a verdict in favor of the rail- 
road. Judgment was rendered on the 
verdict and on appeal the Circuit 
Court of Appeals, Ninth Circuit, af- 
firmed the judgment. On certiorari 
the Supreme Court reversed. 


Mr. Justice Murpuy delivered the 
opinion of the Court. He empha- 
sizes that “the American tradition of 
trial by jury . . . necessarily contem- 
plates an impartial jury drawn from 
a cross section of the community...” 
and that “prospective jurors shall be 
selected by court officials without sys- 
tematic and intentional exclusion of 
any of” the economic, social or other 
groups in the community. 


Both the clerk of the court and 
the jury commissioner testified that 
they deliberately excluded from the 
jury lists men working for a daily 
wage because experience had dem- 
onstrated that men thus employed 
would habitually apply for excuse on 
the grounds of the extreme hardship 
caused by requiring them to work as 
a juror for $4 per day and thus lose 
pay at the rate of ten dollars per day. 
They testified that the judge usually 
excused them on those grounds, and 
therefore there was no use to call 
men who would undoubtedly not 
become jurors. The opinion calls 
attention to the rule of law that 
eligibility of a juror for service in a 
federal court is governed by the laws 
of the state in which the federal 
court is located. The Statutes of 
California were examined and it is 
pointed out that under those statutes 
a daily wage earner is eligible for 
service and is not by statute excluded. 

The opinion further states, “It 
follows that we cannot sanction the 
method by which the jury panel was 
formed in this case. The trial court 
should have granted petitioner’s mo 
tion to strike the panel. That con- 
clusion requires us to reverse the 


” 


judgment below.... 


Mr. Justice FRANKFURTER deliv- 
ered a dissenting opinion in which 
Mr. Justice Reep concurred. Mr. 
Justice FRANKFURTER points out that 
after the verdict and judgment had 


been afhrmed by the Circuit Court 
of Appeals, Ninth Circuit, the judg 
ment “is here nullified because of an 
abstract objection to the manner in 
which the district judges for the 
Northern District of California have 
heretofore generally discharged thei 
duty, with the approval of the re- 
viewing judges of the Ninth Circuit, 
to secure appropriate jury panels.” 
He says further that the task of pro- 
tecting the jury system rests upon the 
district judges and the circuit judges. 
Mr. Justice FRANKFURTER declares 
that the practice condemned in the 
prevailing opinion is “a long stand- 
ing practice adopted in order to deal 
with the special hardship which jury 
service entails for workers paid by 
the day.” 

He then summarizes the question 
as follows: “Placed in its proper 
framework the question now before 
us comes to this: Have the district 
judges for the Northern District of 
California, supported by the circuit 
judges of the Ninth Circuit, abused 
their discretion in sanctioning a prac- 
tice of not calling for jury duty 
those who are dependent upon a 
daily wage for their livelihood?” His 
answer to that question is, “con- 
cern over discrimination against wage 
earners must be put out of the reck- 
oning. Concededly those who are 
paid weekly or monthly wages were 


placed on the jury lists...” and “the 
wives of such daily wage earners were 
” 


included in the jury lists. 
from Mr. Justice Hormes in the 


Quoting 


Rawlins v. Georgia case, he says: 
‘*The business of the persons omitted 
was such that either they would have 
been entitled to claim exemption or 
that probably they would have been 


excused.’ 

Mr. Justice FRANKFURTER goes on 
to say that probably, due to the 
change in the distribution of our 
population and the growth of metro- 
politan areas, a reexamination is due 
of the operation of the jury system 
in the federal courts. But, he says, 
“Congress has devised the appropri- 
ate procedure and instrument for 
making these difficult and delicate 
adjustments by its creation, in 1922, 
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of the Conference of Senior Circuit 
Judges.” He calls attention to the 
fact that legislation based on a com 
mittee report to the Conference, 
made in 1942, is now pending before 
Congress. Mr. Justice FRANKFURTER 
closes his dissent with the words, “To 
reverse a judgment free from intrin 
sic infirmity reminds too much 
of burning the barn in order to roast 


the pig.’ ¥ 


The case was argued by Mr. Allen 
Spivock for Thiel and by Mr. Nor- 
man F. Anderson for Southern Paci 
fic Co. 


Emergency Price Control Act of 1942, 
Section 205 (a)—Rent Control—in- 
junction—Order for Restitution of 
Excessive Rents 


Porter v. Warner Holding Co., 90 L.. 
ed. Adv. Ops. 994; Sup. Ct. Rep. 
1086; 14 U. S. Law Week 4383. 


The Administrator of the Office 
of Price Administration brought an 
action in the Federal District Court 
to enjoin a landlord from continuing 
to charge rent rates over the limit 
fixed by the statutes and for the re- 
fund by the landlord of excessive 
amounts previously collected. ‘The 
District Court enjoined the landlord 
from continuing to collect excessive 
rents but declined to order restitu- 
tion and the Eighth Circuit Court 
affirmed the judgment for lack of 
jurisdiction under the statute to order 
the refund. The Supreme Court al- 
lowed certiorari and reversed. The 
opinion of the Court was delivered 
by Mr. Justice Murpuy. 


The controversy involved only 
the question of the right of the price 
Administrator to join in his com 
plaint for injunctive relief a claim 
for a judgment against the landlord 
for refund of the excessive rents col- 
lected by him. Mr. Justice MurpHy 
in his opinion declares that since the 
right to an injunction plainly given 
by the statute made the action one 
for equitable relief, the court had 
jurisdiction to grant complete relief, 
including that of refund, for all the 
illegal acts. His position is illustrated 
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excerpt from the 
pinion: “An order for the recovery 
ind restitution of illegal rents may 
ve considered a prope ‘other order’ 
on either of two theories: (1) It may 
be considered as an equitable adjunct 
| (2) 


to an injunction decree .. .” or (2 


“It mav be considered as an ordet 
appropriate and necessary to enforce 
compliance with the Act.” 

Mr. Justice RuTLepce delivered 
a dissenting opinion in which Mr. 
Justice Rerp and Mr. Justice FRANK- 
FURTER join. In the dissenting opin- 
ion it is declared that the Emergency 
Price Control Act deals comprehen- 
sively with the subject of rent contro! 
and prescribes in detail the remedies 
to be.invoked in judicial proceedings 
under that Act. Particular emphasis 
is laid on the provision that the ten 
ant may within a specified time bring 
an action for the recovery of the 
illegal excess of rents and that after 
the specified time for that action has 
expired authority is given to the Ad- 
ministrator to recover the excess fon 
the benefit of the United States. It 
is therefore concluded that the pro 
visions last above referred to consti 
tute a statute of limitations against 
the maintenance of an action by the 
tenant for the collection of a refund 
of excessive rents. t. 


The case was argued by Mr. Mil- 
ton Klein for the OPA and Mr. G. W 
Fownsend for Warner Holding Co. 


Contempt of Court—Freedom of the 
Press—Right of Courts to Punish for 
Contempt Newspapers Who Publish 
Incomplete and Erroneous Criticism 


Pennekamp v. Florida, 90 L. ed. Adv. 
Ops. 1001; 66 Sup. Ct. Rep. 1029; 14 
U.S. Law Week 4386. 


Pennekamp, associate editor of the 
Miami Herald, together with the 
publisher of the paper, was cited for 
contempt of court by the Circuit 
Court of Dade County, Florida, as a 
result of two published editorials 
and the Supreme Court of Florida af- 
firmed a judgment of guilty. The Su- 
preme Court of the United States 
granted certiorari and reversed. Mr. 


412 {merican Bar Association Journal 
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Justice Reep delivered the opinion 
of the Court. 

Reviewing the Bridges v. Caltfor- 
nia case handed down just three 
years ago, he attaches great signifi 
cance to the “clear and present dan- 
ger rule” and states “The evil cons 
quence of comment must be ‘ex- 
tremely serious and the degree of im- 
minence extremely high before ut- 
terances can be punished’ ’’. He says: 
“Reviewing courts are brought in 
cases of this type to appraise the 
comment on a balance between the 
desirability of free discussion and 
the necessity for fair adjudication, 
free from interruption of its proc- 
He then proceeds to exam- 
ine the publications in question and 


esses.” 


agrees with the Supreme Court of 
Florida that the full truth in the 
matters was not published, that the 
cases were pending at the time of the 
publication and that the editorials 
did not state objectively the attitude 
of the judges. The Court must, how- 
ever, “weigh the right of free speech 

against the danger of coercion 
and intimidation of courts in the fac 
tual situation presented by this rec 
ord.” His opinion holds that the edi 
torials did not constitute a “clear 
and present danger” to the adminis- 
tration of justice in Florida but were 
“only criticism of judicial action al 
ready taken. .’ He then states 
that only a weak judge would be in- 
fluenced by such criticism and only 
a powerful and vindictive newspaper 
supported by an unconcerned public 
could influence the administration 
of justice by such means. Mr. Justice 
Rerp concludes that the danger here 
shown does not have the “clearness 
and immediacy necessary to close the 
door of permissible public com- 
ment.” 

Mr. Justice FRANKFURTER deli 
ered a concurring opinion. He con- 
tends that each of such cases must be 
decided by reason rather than by au- 
thority, even the authority of the 
“clear and present danger rule’ be 
cause these are not cases of “right and 
wrong but of two rights”. 

He further says: “every time a 
situation like the present one comes 
here the precise problem before us is 





to determine whether the state court 
went beyond the allowable limits of 
judgment in holding that conduct 
which has been punished as a con 
tempt was reasonably calculated to 
endanger a state’s duty to administer 
He sees the 
problem as the balancing of a free 


impartial justice. 
press against “the proper function 
ing of an independent judiciary” 
both of which are indispensable 
means to the end of a free society. 
“A free press is not to be preferred 
to an independent judiciary nor an 
independent judiciary to a_ free 
press.” The punishable type of pub- 


‘ 


lication “is the focused attempt to 
influence a particular decision. 
These, he says, were general criti- 
cisms, not specific, and the Supreme 
Court of Florida was guilty of “con 
fusing correction for interference 
with judicial action with concern 
over a court’s dignity.” Mr. Justice 
FRANKFURTER’S concurring opinion 
ends with the statement that, “The 
petitioners here could not have dis- 
turbed the trial court in its sense of 
fairness but only in its sense of 
perspective.” 

Mr. Justice MurpHy concurs in a 
short opinion which states that, ‘“To 
talk of a clear and present danger 
arising out of such criticism is idle 
unless the criticism makes it impos- 
sible in a very real sense for a court 
to carry on the administration of 
justice. That situation is not even re- 
motely present in this case.” 

Mr. Justice RUTLEDGE also deliv- 
ered a concurring opinion in which 
he says that “there is perhaps no area 
of news more inaccurately reported 
factually, on the whole, though with 
some notable exceptions, than legal 
news. Some part of this is due to 
carelessness . . . a smaller portion to 
bias... but a great deal .. . to ig- 
norance which frequently is not at 
all blameworthy.” He states that it 
would be impossible to require strict 
accuracy in reporting legal news or 
commenting on it and that there must 
be some room for misstatement as well 
as for misjudgment if the press is to 
serve as a critical agency. He closes 
by saying, “The statements in ques- 
tion are clearly fair comment in large 
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part. Portions exceed that boundary. 
But the record does not disclose that 
they tended in any way to block or 
obstruct the functioning of the ju- 
dicial process.” i 


The case was argued by Mr. Rob- 
ert R. Milam and Mr. Elisha Han- 
son for Pennekamp and by Mr. J. 
Tom Watson, Mr. James M. Carson, 
ind Mr. Giles J. Patterson for the 
State of Florida. 


Government Construction Contracts— 
Effect of Failure to Exhaust Provisions 
for Appeal Prescribed in the Contract 


United States v. Holpuch Co., 90 L. 
ed. Adv. Ops. 934; 66 Sup. Ct. Rep. 
1000; 14 U. S. Law Week 4353. 


This case involved the construc- 
tion of works for the Army at Ft. 
Sam Houston, Texas. The construc- 
tion contract provided that disputes 
arising in the course of the construc- 
tion should be submitted to and de- 
cided by specified 
Methods of reviewing those decisions 
were also specified in the contract. 
Disputes as to the amount of the ex- 
cavation arose. The Army officers de- 


Army officers. 


cided against the contention of the 
contractor for the allowance of ad- 
ditional cost. The contractor’s claim 
was allowed in part and no steps 
were taken to review the decision. 
The contractor filed claim in the 
Court of Claims for extra wages paid 
by him and for the amount claimed 
under the excavation dispute. The 
opinion of the Court was delivered 
by Mr. Justice MurpHy. He states 
that, “The narrow question here is 
whether a contractor’s failure to ex- 
haust the administrative appeal pro- 
visions of a Government construc- 
tion contract bars him from bringing 
suit in the Court of Claims to re- 
cover damages.” He says that where 
a government construction contract 
specifies the methods for review of a 
claim arising out of the contract, fail- 
ure to follow those specifications bars 
the claim in the Court of Claims. 

Mr. Justice Douc.as dissented in 
part and in that dissent Mr. Justice 
FRANKFURTER and Mr. Justice Rut- 
LEDGE concurred. 





The dissenting opinion holds that 
since the additional wages for those 
employed in the construction of the 
excavation had been ordered paid by 
the Construction Quartermaster and 
were paid by the contractor in obedi- 
ence to that order, the Court of 
Claims should have passed upon the 
consequences of his obedience on 
this single point without compelling 
him to seek review according to the 
contract provisions. ¥ 2 


The case was argued by Mr. Abra- 
ham J. Harris for the Government 
and no appearance for Holpuch Co. 


Criminal Law—Habeas Corpus—Error 
Coram Nobis—timitations—interpre- 
tations of State Law 


Woods v. Neirstheimer, 90 L. ed. 
Adv. Ops "93i; 66 Sup. Ct. Rep. 996; 
U.S. Law Week 4355. 


In 1940 Woods, a prisoner, was 
convicted of murder by the Criminal 
Court of Cook County and sentenced 
to imprisonment in the Illinois peni- 
tentiary for ninety-nine years. More 
than five years after his conviction 
and imprisonment he filed two iden- 
tical petitions for habeas corpus, one 
in the Criminal Court of Cook 
County and one in the Circuit Court 
of Randolph County, the county in 
which he was imprisoned. He claimed 
in his petition that he was not pro- 
vided with counsel in the original 
trial, that the public defender re- 
fused to confer with him and pleaded 
him guilty without his consent. He 
further claimed that the trial court 
gave no heed to his appeal for coun- 
sel and a continuance to prepare his 
defense, that on the trial a “confes- 
sion” was read by the prosecuting 
attorney, that the paper signed by 
him and introduced as a confession 
was signed under duress, threats of 
violence, physical punishment, and 
statements that if he did not plead 
guilty the prosecutor would insist 
upon a verdict of willful murder 
and the infliction of the death pen- 
alty. The Criminal Court of Cook 
County granted the state’s motion to 
dismiss the petition on the ground 
that it failed to state a “cause of ac- 
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tion”. The Circuit Court of Ran 


dolph County denied the application 
for habeas corpus for lack of jurisdic- 
tion and failure to state a ‘‘cause ol 
action”. The Supreme Court granted 
certiorari and dismissed. They grant- 
ed certiorari because under Illinois 
law denial of an application for ha- 
beas corpus is not reviewable and the 
judgment of dismissal, in habeas cor- 
pus cases, entered by the Circuit 
Court is a judgment “of the highest 
court of the state.”” The petition for 
certiorari was thereafter dismissed. 

Mr. Justice BLack delivered the 
opinion of the Court. In the opinion 
he notes that the Illinois Attorney 
General admits that “the allegations 
of the petitions, if true”, would show 
a violation of the Due Process Clause 
of the Fourteenth Amendment. But 
the Attorney General contended that 
under Illinois Law habeas corpus was 
not a proper remedy for relief from 
judgments violating due process of law 
in the manner here alleged. And that 
error coram nobis had been substi- 
tuted as the exclusive remedy in such 
cases. Mr. Justice BLACK sustained 
that contention notwithstanding the 
protest of the prisoner’s counsel that 
error coram nobis was bound by a 
five-year statute of limitations and 
that therefore the court should en- 
tertain the petition for habeas corpus 
on federal grounds although not sus- 
tainable in the Illinois courts. Mr. 
Justice BLack, however, holds that 
since there are no Illinois decisions 
on that point, it cannot be assumed 
what the law of Illinois is so the writ 
is dismissed. my 


The case was argued by Mr. Ed 
ward H. Levi for Woods and by Mr. 
William C. Wines for Nierstheimer, 


ete, 


Taxation — Interstate Commerce — 
State’s Power to Tax Foreign Insur- 
ance Company 


Prudential Insurance Co. v. Benja- 
min, 90 L. ed. Adv. Ops. 1023; 66 
Sup. Ct. Rep. 1142; 14 U. S. Law 
Week 4372. 


South Carolina imposes a tax up- 
on foreign insurance companies of 
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5 of premiums received from busi 


ness done in the state, but does not 


impose a similar tax upon South Car- 
olina corporations. The taxpayer, a 
New Jersey Corporation, challenged 
the tax as unconstitutional, chiefly 
on the ground that it discriminates 
igainst interstate commerce. 

\ judgment of the South Carolina 
Supreme Court sustaining the tax was 
affirmed in an opinion by Mr. Justice 
RutLepce. The opinion reviews the 
‘continuing adjustment” between na 
tional and state power, and concedes 
“some anomaly of logic and of result 
in the decisions”, especially in the 
‘atypical history” of the regulation 
of insurance business. In U. S. vy 
South-Eastern 


922 U.S. 533, Federal power over in 


Underwriters Assn. 


terstate insurance was sustained. In 
the McCarran 


ifter this decision, Congress declared 


Act, enacted shortly 


“that the continued regulation and 
taxation by the several states of the 
business of insurance is in the public 
interest, and that silence on the part 
of the Coneress shall not be construed 
to impose any barrier to the regula 
tion or taxation of such business by 
The Court holds 


that the “negative implications” of 


the several states.” 


the commerce clause do not prohibit 
Congress from permitting a state to 
exercise taxing and regulatory pow- 
ers over interstate commerce. There 
fore, although the power challenged 
in this case might not exist in the 
absence of an expression by Congress, 
it has been validated by the McCar- 
ran Act. Congress may promote, regu 
late, or prohibit interstate commerce, 
and may exercise these powers either 
alone or in conjunction with co 
ordinated action by the states. ‘“They 
were not forbidden to cooperate or 
by doing so to achieve legislative 
consequences, particularly in the 
great fields of regulating commerce 
ind taxation, which, to some extent 
at least, neither could accomplish in 
isolated exertion.” 

Mr. Justice BLAck concurred in 


the result. 


The case was argued by Mr. Jo- 
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seph W. Henderson for Prudential, 
by Mr. T. C. Callison and Mr. David 
W. Robinson for the insurance com- 
mission, and by Mr. C. H. Foust for 
the State of Indiana as amicus curiae. 


Criminal Law—Interstate Commerce 
Act—Sales of Railroad Tickets by 
Employees of Railroads at Prices 
Above Approved Schedules of Fare 
Constitute Crimes Under the Inter- 
state Commerce Act 

Howitt v. United States, 90 L. ed. 
\dv. Ops 901; 66 Sup. Ct. Rep. 
923: 14 U.S. Law Week 4345. 


Because of the shortage of trans- 


portation facilities from Miami, 
Florida, north during the war and 
the willingness to pay higher prices 
than the scheduled rates by those 
who wished to travel northward from 
Miami, certain hotel employees con- 
certing with railroad employees in 
Miami organized a black market in 
tickets. When 


were discovered by the government 


railroad these facts 


authorities, the employees of the 
railroad were indicted, were tried 
and found guilty of offenses against 
specified sections of the Interstate 
Commerce Act which made actions 
of that character crimes. No evidence 
was introduced by defendants but 
by demurrer, motion for directed 
verdict and exception to the charge 
to the jury the defense was presented 
that the Act did not apply to them 
because the Act was aimed at rail 
roads and did not establish a ‘crime 
on the part of employees who acted 
without the consent of the railroads. 

The Circuit Court of Appeals af 
firmed the judgment of conviction. 
On certiorari the Supreme Court also 
athrmed, holding that the Act defi- 
nitely showed an intent that employ 
ees of railroads acting on their own 
initiative should be amenable to 
the Act. ¥ 

The case was argued by Mr. Bart 
\. Riley for Howitt and by Mr. 
Walter J. Cummings, Jr., for the 
United States. 


Jones Act—Action by Longshoreman 
to Recover Damages for Injury Sus- 
tained on Shore—-Recovery Disallowed 


Swanson v. Marra Brothers, Inc., 90 
L.. ed. Adv. Ops. 786; 66 Sup. Ct 
Rep. 869: 14 U. S. Law Week 4322. 


The employee, a longshoreman, 
was employed by the respondent 
stevedoring company, while on a 
pier and engaged in loading cargo 
on a vessel in the Philadelphia ha 
bor. He was injured by a life raft 
which fell from the vessel and struck 
him. The employee recovered com 
pensation for his injury under the 
Pennsylvania employers liability act, 
and thereafter brought suit in the 
federal court under the Jones Act, al 
leging breach of duty by the em 
ployer in failing to provide a safe 
and seaworthy vessel, a safe place to 
work, and in failing to make the life 
raft secure and to make adequate in 
spection of it. The district court dis 
missed the complaint, holding that 
there could be no recovery under the 
Jones Act by one not a seaman for 
an injury suffered by him while on 
shore. The Circuit Court of Appeals 
affirmed. 

On certiorari, the judgment was 
afhrmed by the Court. 
Chief 
opinion of the Court. The opin 


Supreme 
Justice SToNE delivered the 
ion emphasizes that the basis of the 
decision is the Congressional intent. 
Referring to § 903 (a) (1) of the 
Longshoremen’s and Harbor Work- 
ers’ Compensation Act of 1927, 
(passed after the Jones Act of 1920), 
the opinion declares: “Those pro 
visions make it plain that Congress 
own interpretation of the Jones Act 
is such as to preclude the extension 
of the doctrine of that case [Haver 
ty’s case, 272 U.S. 50] to the speci- 
fied employees injured on land.” D. 

[he case was argued by Mr. Abra 
ham E. Freedman for Swanson and 
by Mr. Joseph W. Henderson fon 
Mara Brothers. 

Mr. Justice JACKSON did not pai 
ticipate in the consideration or de 
cision in any of the above cases. 
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“Books jor Lawyers” 


Lincoin AND THE SOUTH. 
By J. G. Randall. Baton Rouge: 
State University Press. 
946. $1.50. Pages 161. 

Of the making of books about 


Louisiana 


\braham Lincoln there is no end. 


Both new full-length biographies 


and new discussions of different 
facets of his career continually ap- 
pear. There have been books about 
Lincoln as a lawyer, litigant, hus- 
band, orator,} 


story-teller, mystic, 


statesman, emancipator, President, 


and about many other Lincolns.? 

Dr. Randall, however, is not a 
mere enthusiast who has become in- 
terested in one phase of Lincoln's 
life. He is Professor of History at 
the University of Illinois, and “is”, 
so Professor Allen Nevins of Colum- 
bia has declared, ‘known to scholars 
throughout the land as the _pro- 
foundest living student of Lincoln’s 
career.’’3 

Ihe present volume is a by-prod- 
uct of Dr. Randall’s immense _la- 
bors in the field of Lincolniana. It 
comprises four lectures delivered, ap- 
propriately, at Louisiana State Uni- 
versity. Dr. Randall's argument, in 


briefest outline, is that Lincoln’s 
affliations with the South gave him 
a thorough knowledge of her peo 
ple, and that it was this understand- 
ing which enabled him to keep the 
border states in the Union and 
which accounts for his sympathy 
for and those 
The 


sequitur is that by Lincoln’s assassi- 


moderation toward 


who opposed him in arms. 


nation the South lost her most pow- 
erful friend, who, if he had lived, 


woul:l probably have altered the 
course of Reconstruction. 

The basis of this lawyer-states- 
inan’s understanding of the South 
is manifest. Both of his parents were 


natives of Virginia, and he was born 


in Kentucky. True, he left his na- 
tive State at the age of seven, but 
both in southern Indiana and in 
southern Illinois the influence of the 
South was strong, and the people 
had many characteristics of South 
erners. It was through the length 
of the South to New Orleans that 
Lincoln went in his flatboating days. 
All three of 
law partners—John 


Stephen T. 


Lincoln’s Springfield 
Todd 
Logan and William H. 


Stuart, 


Herndon—were born in Kentucky. 
Lincoln’s wife* was not only a Ken 
tuckian, but her family belonged to 
the governing class in her native 
Lexington, where Lincoln as a house 
guest had ample opportunity to learn 
the Southern viewpoint. It is not 
difficult to visualize this background 
as explaining Lincoln's adroitness 
in combating the influences that 
worked for the secession of Ken 
tucky, Maryland and = Missouri. 
These were usually the most powe1 
ful influences in the community: 
Henry Watterson once confessed 
that his motive in entering the Con- 
federate Army was “to be with the 


right set”. Only after Lincoln was 


gone was it that “Kentucky”, as Dr. 
Randall puts it, “retroactively and 
sentimentally joined the Confed 


eracy . 


1. Some years ago Lord Curzon of Ked- 
leston wrote a delightful little book titled 
Modern Parliamentary Eloquence and 
awarded the palm to Lincoln for his Gettys- 
burg address. Just how this came within 
the scope of the title Lord Curzon did not 
explain. 

2. There is an aphorism in the publish- 
ing trade that three types of books are sure- 
fire: those about Lincoln, those about doc 
tors, and those about dogs. It has been 
suggested that a record-breaker for all times 
would be a book about Lincoln’s doctor's 
dog. I can testify that it is as fascinating 
to write about Lincoln as it is to read about 
him. Lincoln as Commander-in-Chief, by 
W. P. Armstrong: Saturday Reviev of 








lo 


Reconstruction 


what extent the course ol 


would have been 
changed if Lincoln had lived it is 
impossible to say. [There is no 
doubt but that he would have had 
“malice toward none’, but he did 
not relish conflicts with Congress 
and it is not certain that he would 
have opposed the Radicals with all 
of his official power. After all, the 
Supreme Court, some of whose mem- 
bers had been appointed by Lincoln, 
evaded the issue when the Recon- 
struction laws came before it. More- 
over, the temper of Thaddeus Ste- 
vens and his followers was such that 
they would not have hesitated to at 
tempt to override all opposition. 
Whether or not we entirely agree 
with all of Dr. Randall's conclusions, 
it must be admitted that he presents 
his case with the factual accuracy ol 
a precise historian and with the en 
tertaining skill of one who serves 
Clio as a Muse. Moreover, I am pei 
suaded that since Lincoln’s day only 
one President has understood the 
South as thoroughly as did he. ‘That 
exception is Woodrow Wilson,® who 
once said of himself ‘‘that the only 
place in the country, the only place 
in the world where nothing has to be 
explained to me, is the South.” Lin- 
coln had much of this same compre- 
hension; its absence among those 
who assumed control after his death 
resulted in Reconstruction becom 
ing the longest-continued, most di- 
visive factor in our history. Its ab- 
sence is not inconsequential even 
today, when the South, a minority 
mores and 


section with her own 


thought pattern, the unfortunate 


inheritor of a caste system, is seeking 


Literature, Vol. XXVIII, No. 6, Page 5. 

3. Dr. Randall published last year in 
two volumes Lincoln the President: From 
Springfield to Gettysburg. This book uses 
for the first time much original manuscript 
and source material. The voluminous Lin- 
coln manuscripts in the Library of Congress 
will be opened in 1947, and Dr. Randall 
plans to complete his work after these be 
come available. We may expect in many 


respects a re-interpretation of Lincoln. 

4. Dr. Randall vigorously defends Mary 
Todd Lincoln against what he considers 
the calumnies of Herndon 

5. Lincoln understood the South far bet 
ter than did the East Tennesseean 
Johnson 


Andrew 
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the solution of a problem that to 
many of her best-intentioned people 


sometimes seems almost insoluble.® 
WALTER P. ARMSTRONG 


Memphis, Tennessee 


Mux MARKETING UNDER 
FEDERAL CONTROL. Text and 
Compilations by Carl McFarland. 
Washington, D. C.: Milk Industry 
Foundation. 1946. Fages viti, 205. 


Federal milk regulation means 
mostly the regulation conducted un- 
der one law, the misnamed Agricul- 
tural Marketing Agreement Act of 
1937—the Federal control of milk 
producer prices. As milk has become 
one of the essentials of healthful and 
agreeable life in city and country and 
the process of the production and 
marketing of milk has many steps 
which come under scrutiny by the 
state or federal governments, a great 
many lawyers throughout the United 
States are consulted at times by cli- 
ents in this industry. 

Carl McFarland, a former Assist- 
ant Attorney General of the United 
States and an outstanding authority 
on administrative law and procedure, 
has written a compact and compe- 
tent book on the legal problems 
which arise in the marketing of milk 
under federal control. His treatment 
of the subject has the hall-marks of 
his experience in the particular field 
of law, as well as the background of 
his long activity in the broader as- 
pects of administrative procedure. 
Members of the American Bar Asso- 
ciation, in whose behalf he _ has 
worked long and skillfully, will at- 
test his qualifications to write such 
a book. The history of the Market- 
ing Act, the substance of the statute, 
the procedure and administration 
thereunder, and the form and scope 
of marketing agreements and orders, 
are given a clear and useful exposi- 
tion. The appendices contain the 
documents and references which the 
practitioner should be glad to have 
in one volume, for his convenience. 

The book has been privately 
printed by the Milk Industry Foun- 
dation and distributed directly to its 
members. President B. F. Castle of 
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the Foundation writes an introduc- 
tion. The few available extra copies 
of the volume may be purchased 
from the Foundation. Should the 
demand justify it, an edition with 
supplementation may be issued, in 
which event such members of the 
profession as have to deal with milk 
regulation will hope that the book 
may be made more generally avail- 
able to them. 


Y anxee STOREKEEPER. By R. 
FE. Gould. New York: Whittlesey 
House. May, 1946. $2.50. Pages 195. 


This book is so personal that a re- 
viewer is tempted to test it by his 
own likes and dislikes instead of by 
the canons of literary criticism. 

Applying the canons, however: 

First: What is Mr. Gould trying 
to do? I am not sure. On the face ot 
it, he is taking us behind the counter 
of a country store down in Maine, 
and is opening wide the back shop 
and the owner’s desk, as well as the 
front door and the shop window. 
But I wonder whether in doing so he 
has his tongue in his cheek. Again I 
am not sure. Is he sincere or merely 
talking? I am a little suspicious that 
if we try to deduce his purpose from 
the surface of what he says, he may 
be chuckling at us when he goes into 
the back shop. 

If we are not quite sure of his 
purpose, it is difficult to apply the 
next canon: Is the purpose worth 
while? If the purpose is to amuse the 
reader, the answer is yes; and that is 
always worth while. If the purpose is 
to tell a success story, I doubt 
whether it was worth while. The 
road to such success as he_ has 
achieved seems to me to be too devi- 
ous and sinuous. 

How well has he done it? The 
language is vivid, and so true to type 
that one cannot but suspect the help 
of a literary “ghost writer” or at 
least of a well-informed editor. It is 
just too much all of a piece. I have 
known a good many Yankee store- 
keepers in my life—for a couple of 
decades early in my practice I repre- 
sented the Portland wholesalers and 


their trade association—and there 
isn’t much that Mr. Gould can tell 
me about the Maine country store- 
keeper who is slow in his payments 
and is not making good. 

By his own story, of course, Mr. 
Gould has not been one of the kind 
who tangle up with city lawyers for 
wholesale houses; but if he did this 
literary job all alone without any ef- 
fective editorial help, he is as far out 
of the literary class of those whom | 
used to know in those days as he pro 
fesses to be out of their financial class 
He certainly has made an interesting 
book. I would not say, however, as 
some reviewers of it have said, that 
it is so fascinating that once taken 
up, it cannot be laid down. Lawyers 
will find the volume human and 
readable; it may reveal to them some 
angles of the psychology of retail 
merchandizing “down east”; but ] 
wouldn’t advise them to take it as 
any chart, compass and guide to hu- 
man nature. This storekeeper is no 
David Harum. Mr. Gould has not 
done for the villager of the “general 
store” what Bellamy Partridge did 
in and for the Country Lawyer. 

The assembly of material seems 
to me to be somewhat disjointed. 
One finds oneself zigzagging from a 
later store in Anson, near Skowhe- 
gan, to an earlier store in Harmony 
up in Penobscot county, and back 
again to Anson, with digressions to 
the boyhood home at Lisbon and an 
apprenticeship at Portsmouth. Per- 
haps this is not important, because 
most of the incidents could have hap 
pened anywhere in the same general 
terrain; but the construction in that 
respect is a little confusing. 

It is the personal reaction on the 
reviewer, of which I want most to 
speak. The book really annoys me, 
just as the Potash and Perlmutter 
stories used to, years ago. This may 
well be an idiosyncrasy of this re- 
viewer, so any reader of this review 
is well justified in stopping right 


6. A typical instance of the lack of un 
derstanding in the South is found in the 
currently most popular Broadway play State 
of the Union, which won the Pulitzer Prize. 
The Southern judge is a caricature, and his 
accent something “that never was on sea OF 
land.” 
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re and reading no further. I just 
innot stand a “smart Aleck” brash 
ny about himself. Told in the third 
verson, as the Potash and Perlmutte 
ries were, the yarns would be more 
varren, but equally cynical. Perhaps 
| cannot take a joke? 

And I must say that some of Mr. 
(;ould’s stories I have heard before— 

nd not from him. I had a client for 
iany vears, here in Portland, who 
started in as a twelve-year-old, sweep- 
ng out a store and sleeping under 
he counter, and died a bachelor late 
n his eighties, leaving a_half-mil- 
ion dollars to local charities. When 
ie told the high spots of his life, 
owever, there was a humility mixed 
with the shrewdness, and there was a 
ove for his fellow man that made the 
hearer love the teller. I doubt if any 
eader of Mr. Gould’s book will love 
the writer, as everyone in Portland 
loved old Sam Clark. 

My suggestion is that after a 
reader has skimmed along the surface 
of Yankee Storekeeper, he should 
turn, for real literary satisfaction, to 
larmer Takes aWife, by Mr. Gould’s 
nephew John. John is a generation 
younger and a generation gentler, 
but his fibres are sturdy and he is no- 
body’s fool. In the Gould home town 
of Lisbon, John now runs a country 
newspaper weekly, with a circulation 
ill over the country; but his uncle 
“R. E.” is the writer of just one book. 
\ppearing on the radio together, the 
storekeeper speaks a piece, but John 
is genuine. 

But I am supposed to be review- 
Its flavor is 
unique—too unique, it seems to me. 


ing the uncle’s book. 


It is worth reading, yes, but the 
reader should not take it too 
seriously. 

The missing element which would 
make the story more true to life 
stands out starkly: The successful 
country storekeeper down in Maine 

and there have been many of them 


—does not think first, last, and all of 


the time, of his own cash drawer, but 
is a friend and neighbor. Mr. Gould 
tries to tell us that he has been just 
that, but the evidence in his book is 
otherwise. His eye has been single for 


the main chance. We aren't all that 


way, down in Maine—not even the 
storekeepers at the crossroads. 
CLEMENT F. ROBINSON 


Portland, Maine 


‘ki 21ST CENTURY LOOKS 
BACK. By Emanuel R. Posnack. 
New York: The William-Frederick 


Press. 1946. $2.75. Pages v, 241. 


From a premise that “there is 
more mass confusion today than at 
any previous period in history”, the 
author resorts to the device of de- 
picting the world society as he be- 
lieves it should be in the year 2000 
\. D., and then analyzing the de- 
fects and the disruptive ideas which 
existed in the year 1946 and the de- 
velopments in law, government, eco- 
nomics and technology which finally 
overcame the distressing conditions 
of today. 

In this respect, Mr. Posnack’s 
method reminds of Edward Bella 
my'’s Looking Backward, at the turn 
into the present century, which 
painted in roseate hues a Utopian 
socialism of brotherhood and plenty 
and traced the events which brought 
it to pass. There comes also to mind 
the late Edward M. House’s surpris- 
ing and less inviting Phillip Dru, 
Administrator, which prophesied o1 
narrated the course of events which 
enabled the rise of a withal benevo- 
lent dictator who “solved” the prob- 
lems of America and mankind with a 
high hand. 

Mr. Posnack’s picture of “the 
world of tomorrow” does not paral 
lel either the Bellamy or the House 
“previews”. He foresees a law-gov 
erned world of peace and amity, 
with the causes of distrust and strife 
removed through a world republic, 
with the imperfections of the present- 
day economic system no longer op 
erative. [The obvious fact is that his 
purpose was not so much to proph 
esy and describe the future society, 
as to project himself into a vantage 
point from which the evils and the 
dangers dismaying the world in 1916 
could be the better analyzed and 
the means of overcoming them por 
trayed in perspective, as a synthesis 
of events. He shows the perils to 


which mankind is subjected by the 
self-appointed “planners”, and gives 
a realistic and forceful refutation ol 
the claims of Communism to be a 
factor in bringing about a_ bette 
world. His answers to the collectivist 
philosophy and the “planned econ 
omy” are forthright, although in no 
sense reactionary. He acknowledges 
his great debt of gratitude to Max 
Hirsch’s ciassic Democracy vs. So- 
ialism, which evidently influenced 
his thinking. 

The author writes from his ex- 
perience in engineering, account- 
ancy and law. For many years he has 
specialized in patent law. His treat 
ment of the technological advances 
and their utilization for the welfare 
of mankind is worth reading. Per- 
haps the most arresting part of the 
book is his analysis of the SUpel 
ficial causes of prevalent suspicions 
and distrust between the United 
States and Russia, and his portrayal 
of a supposed course of events by 
which that conflict in ideologies and 
interests was removed, through a 
convergence of economic paths, so 
that “Russian Communism lost its 
wild-eyed, Jack-the-Ripper aspect, and 
capitalism its ogre-like character.” At 
the moment this may look like “wish- 
ful thinking”, but it is ““a consumma 
tion devoutly to be wished”; and it is 
cheering to read even a fancied ac 
complishment of such a step toward 


peace and law. 


Joxs AND MARKETS: HOW TO 
PREVENT INFLATION AND DE- 
PRESSION IN THE TRANSI 
TION. By the Research Staff of the 
Committee for Economic Develop 
ment. New York: McGraw-Hill Book 
Company. 1946. $1.60. Pages xi, 
143. 


The Research Division of the in 


dependent, non-political organiza 


tion of American business men 
known as the Committee for Econom- 
ic Development has contributed to 
the discussion of the present crises an 
informative brochure on problems 
which are of urgent concern to law- 
vers and their clients. The difficul 


ties which arise in trying to move 
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lrom the high plateau of wartime 
production and employment to a 
similarly high level of peacetime pro 
ductivity and to do this in the face 
of “left-wing” labor organizations’ 
demands and strikes for wage in 
creases in lieu of increased produc- 
tivity, are trenchantly treated in re 
lation to the price levels, taxation, 
international trade, governmental ex 
penditures, the public debt, the tim 
ing of the relaxation of price con 
trols, and the like. The book offers a 
constructive program and a reasoned 
analysis in support of it; the Com- 
mittee eschews extremes of view as to 
either the quick abandonment or the 
long retention of price controls and 
the like. The disclosed areas of disa 
greement are extensive and provoca- 
tive, but the study is worthy of open 


minded consideration. 


io UTILIZATION AND CON.- 
TROL OF ATOMIC ENERGY. By 
the Committee on Atomic Energy of 
the Carnegie Endowment for Inte) 
national Peace. New York: Carnegie 
Endowment for International Peace, 
405 West 117th Street, New York 27, 
V. Y. June, 1946. Paper-bound copies 
obtainable. Pages 40, tv. 


This illuminating report on a 
paramount issue affecting future law 
includes a draft convention prepared 
by a Legal Sub-Committee with 
the consultation and aid of other le 
gal, political and scientific experts. 
Many of those who have been asso 
ciated with the formulation are well 
known in the American Bar Associa- 
tion. American lawyers should ob- 
tain and read it, in connection with 
the Acheson-Lillienthal report for 
the State Department, Mr. Baruch’s 
proposals for the American Govern- 
ment to the United Nations Atomic 
Energy Commission, and the vari- 
ous proposals and discussions which 
have followed it. 

Beyond a doubt it is an impor 
tant contribution to the great debate 
in progress, on which the future of 


civilization and life may depend 
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F coenns. RULES OF CRIMI 
NAL PROCEDURE. Edited by Judge 
tlexander Holzoff. With an Intro 
duction by Attorney General Tom 
C. Clark. New York: New York Uni- 
versity School of Law. 1946. $4.00. 
Pages xxt, 335. 

This is an authoritative work on 
the new Federal Rules of Criminal 
Procedure. Its editor was the inde- 
latigable Secretary of the Supreme 
Court's Advisory Committee to 
draft the Rules. It contains ample 
notes prepared under the direction 
of the Advisory Committee; also, the 
illuminating proceedings of the In- 
stitute conducted as to the Rules, 
under the auspices of New York 
University School of Law in collab- 
oration with the American Bar As- 
sociation and local bar associations. 
(he discussions and interpretations 
of the Rules by Chairman Arthur 
I. Vanderbilt and other members of 
the Advisory Committee will long 
be examined as authority. The con 
cluding address by the late Judge 
George Z. Medalie, of the New York 
Court of Appeals, in summing up 
the discussion from the point of 
view of his long experience as a trial 
lawyer, is fortunately preserved, 
through this volume. An Appendix 
contains concise forms adapted for 
use under the new Rules. 


A BIBLE FOR THE LIBERAL. 
Edited by Dagobert D. Runes. New 
York: Philosophical Library. 1946. 
$3.50. Pages xti, 368. 


Compiled from the all-time “best 
seller”, this selection of pieces from 
that very old book will achieve no 
rating for sales. It seems to have 
been prepared in the hope of arous- 
ing the interest of those who do not 
read the Scriptures in any of then 
standard forms, as published by the 
Roman Catholics, the Protestants, 
and the Hebrews. 

As the profound Lin Yutang says 
in the foreword, this compilation 
presents “the ethical teachings of 


Judaism and Christianity, viewed 


apart from the usual mythological 
and historical material.” The age- 
less teachings “stand in their noble 
splendor, without need of props.” 

One gains therefrom a deep im 
pression that in the Bible are the 
essence and the source of the true 
liberal faith through all the cen- 
turies—the dignity and worth of the 
individual life, the family as the 
corner-stone of society, the passion 
for justice and fair dealing among 
men, the importance of the indi- 
vidual’s opportunity to live his own 
life and build his own character in 
personal relationship to his God, as 
contrasted with the supremacy of 
majorities, armed might, material 
gains, or improvisions for mass wel- 
fare. “Ye shall know the Truth and 
the Truth shall make you free.” 

“Thou shalt not follow a multi 
tude to do evil” was the injunction 
of the ancient prophet. The dic 
tatorial arrogance of “pressure 
groups’, the penchant for “pushing 
other people around” in order to 
gain place and power, the emphasis 
on material security and “freedom 
from want” and from labor worthy 
of the hire, find no support in the 
philosophy of the individual life 
which is rooted in religious faith 
and in belief in a future life. In the 
long march of men toward law 
protected liberty, the aspiration for 
freedom of conscience, worship and 
religious association has been closely 
linked with their hopes for the in- 
stitutions and guaranties of political 
freedom. 

It is hardly surprising that pres 
ent-day, self-styled “liberals” rarely 
read or heed the Bible and that it 
has been scorned and suppressed by 
the zealots of Communism and the 
other pretexts for destroying the 
spirit and soul of man. Perhaps the 
truest of all American liberals, 
Henry George, brought his great 
work, “Progress and Poverty”, to a 
fitting climax with a soul-stirring 
chapter on “The Problem of In 
dividual Life”, which could well be 
read with this book. “The scriptures 
of the men who have been and 
gone”, he said, “have a heart and 
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core in which they agree... . A 
varden in which are set the trees 
of good and evil. A vineyard in 
which there is the Master’s work to 
do. A passage—from life behind to 
life beyond. A trial and a struggle, 
of which we cannot see the end .. . 
He who will hear, to him the clarions 
f the battle call... . The hope that 
rises in the heart of all religions!”’ 

In these days, there is strenuous 
idvocacy of ‘‘an International Bill 
of Rights’. The “Bible for the 
Liberal” reminds that the greatest 
ind most enduring declarations of 
the rights of men were the Ten Com- 
mandments and the Sermon on the 
Mount. They placed the emphasis 
where it belongs—on the duties of 
men, toward their fellow men and 
toward their God. If men and Na- 
tions will live up to their duties, 
their rights will be vouchsafed. The 
declaration and enforcement of 
rights as such are called for when 
government and groups are moti- 
vated by the Marxian propensity 
for riding rough-shod over the in- 
dividual. ‘‘Thou shalt not’’ and 
“Blessed are the peacemakers” were 
the old and simple mandates for 
the individual life; “Congress shall 
make no laws respecting” and ‘No 
Nation shall deny to any person” 
are the products of an era in which 
governments have grown strong and 
use their powers to inculcate the sub 
ordination of the individual to the 
new dictations of combined special 
interests. 

WILLIAM L. RANSOM 
New York 


One HUNDRED INFLUEN- 
TIAL AMERICAN BOOKS 
PRINTED BEFORE 1900. An Ex 
hibition. The Grolier Club. New 
York. 1946. 


The front door of the Grolier 
Club! at 47 East Sixtieth Street, New 
York, was securely locked one after- 
noon the other week. It was with 


some hesitancy that I explained to 
the courteous attendant who re- 
sponded to the bell that quite by 
chance I had heard that the Club’s 
exhibition of One Hundred Influ- 
ential American Books was open to 


the public. Immediately I was made 
to feel thoroughly at home and was 
ushered into what is apparently the 
Club’s large assembly room. There 
alone, save for one woman visito1 
who remained only a few minutes, 
I spent not only that but the two 
afternoons following. 

It was a rare experience in adult 
education. The books, pamphlets 
and broadsides were admirably ar- 
rayed chronologically and clockwise 
on three sides of the room, begin- 
ning with the Bay Psalm Book? 
(1640) and ending with Edwin Mark- 
ham’s Man With the Hoe (1899). 
With each item is a brief and ac- 
curate account of the circumstances 
under which it was written and pub- 
lished. Even when the facts are well 
known they are restated with helpful 
detail and precision: Edward Ever- 
eti’s oration at Gettysburg was print- 
ed in full in the Washington 
Chronicle of November 20, 1863. 
Lincoln’s remarks? were referred to 
in a brief paragraph in the Novem- 
ber 21 issue of the same newspaper. 
Both addresses were published on 
November 22, the type of Everett’s 
having been lifted. One of the many 
oddments of information concerns 
Lew Wallace’s Ben Hur (1880). The 
original dedication was “To the Wife 
of My Youth”. In consequence of the 
ambiguity General Wallace received 
so many offers of feminine consola- 
tion that Mrs. Wallace wrote Har- 
per’s a letter (the original of which 
is exhibited) which resulted in the 
dedication being revised: ‘“To the 
Wife of my Youth Who Still Abides 
with Me”. 

The title of the exhibit is exact. 
Ihe Committee did not confine it- 
self to books having literary merit; 

1. The Grolier Club was founded in 
1884. Its resident membership is limited to 
three hundred bibliophiles. One of its ob 
jects is “the literary study and promotion 
of the arts pertaining to the production of 
books, including the occasional publica- 
tion of books designed to illustrate, pro 
mote and encourage those arts”. 

2. The Whole Booke of Psalmes Faith 
fully Translated into English Metre was the 
accepted hymnal of the Massachusetts Bay 
Colony. The translators were Richard 
Mather, John Eliot and Thomas Weld. 
With the exception of a broadside and a 
brief almanac it was the first work printed 


in the English colonies. 
3. This is not the only address that dis- 
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it did not apply the test of whether 
a book is or was famous; it selected 
influential books. There are Davy 
Crockett’s  Almanacks (1835-1839) 
with their tall tales, McGuffey’s 
Eclectic Reader (1836), Malaeska4 
(1860), the first of the dime novels, 
Oliver Wendell Holmes’ Puerperal 
lever (1843) as well as his Autocrat 
(1838). 

Bearing in mind that the test ap- 
plied was whether a book was influ- 
ential these are all proper selections, 
as are Bowditch’s Practical Naviga- 
tor (1802), Webster’s Dictionary 
(1828), Boston Cook Book (1884), 
Holt’s Care and Feeding of Children 
(1894) , and even the first mail order 
catalog (Montgomery Ward, 1872). 

Mention of these titles is made 
merely to illustrate the principle of 
choice. They are not permitted, 
however, to crowd out a_ prope 
quota of what we have come to re- 
gard as the classics of American lit- 
erature, which for that reason are 
“influential”. Indeed, on the whole 
the Committee used singularly good 
judgment. It was discriminating to 
include The Significance of the 
Frontier in American History (1893), 
for by this short address> Frederick 
Jackson Turner revolutionized the 
writing of American history. 

The excellence with which the 
Committee has performed the task 
is remarkable, especially because 
some limitations must have been im- 
posed by the fact that in every in- 
stance it undertook to and did 
procure a first edition®. Perhaps this 
is the reason for the description “in- 
fluential American books” instead of 
“most influential American books”. 
Nevertheless, probably few will be 


in entire agreement with the Com- 


proves the common notion that all speeches 
are ephemeral. A decade later L. Q. ¢ 
Lamar’s Eulogy of Charles Sumner (1884) 
had great influence in healing the breach 
between the Sections. 

4. By Ann S. Stephens. The publisher 
was Erastus Beadle of Buffalo, New York 
who followed Malaeska with hundreds of 
similar works by various authors. Train 
robbers and detectives finally supplanted 
Indians and frontiersmen as heroes and gave 
the dime novel the opprobrious reputation 
that has clung to it. 

5. Delivered before the American His 
torical Association at Chicago, July, 1893 

6. Many are owned by members of the 
Grolier Club. 
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mittee; always one of the provoca 
tive results of the compilation of a 
book list upon any stated basis is the 
divergence of opinion as to the cor 
rectness of ine lusions and ex ¢ lusions.* 
If you enjoy this kind of thing 
vou might consider how far you 
concur in the selections that have a 
unique interest for lawyers. Among 
them are: Zenger, Brief Narrative of 
Case and Trial (1736), Dickinson’s 
Letters of a Pennsylvania Farmer 
1768), Declaration of Independence 
(1776, one of the four extant broad 
Northwest Territory Ordt- 
(1787), Constitution (1787, 


one of the eight extant copies of the 


sides), 


nance 


first printed draft, this was Madi- 
son’s). Federalist (1788), Bill of 
Rights (1789) , Marbury v. Madison® 
(1804) , Dred Scott opinion® (1857), 
Emancipation Proclamation (1863), 
Holmes’ The Common Law (1881). 
In reviewing these choices two 
things must be kept in mind: The 
Committee limited itself to one 
hundred titles and selected books 
which influenced the people gener- 
ally and not merely the profession. 
Thus, although two of the Com- 
mittee members are lawyers!® it was 
natural that they should not vote to 
include such an opinion as Swift v. 
Tyson" (1842), epochal as it was. 
Even within these limitations, 
however, there is room for dissent 
from the Committee’s finding. The 
Zenger case is a landmark in Ameri- 
can law but it is doubtful whether 
it was a determinative factor in the 
establishment of freedom of the press 
in this country. It is of historical 
rather than of historic importance. 
To a less extent this is true of the 
Dred Scott case. It probably remains 
that one of the Supreme Court’s de- 
cisions which is best known to the 
general, but in the past historians 
have been inclined to over-estimate 
its importance in hastening the 
It is difficult to be- 
lieve that either of these cases ranks 
in influence with Jefferson’s Virginta 
Statute for Religtous Freedom (1786) 


“needless war’. 


which is omitted. 
Marbury Madison should of 
course have been included, but not 


to the exclusion of Cohens v. Vir- 
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ginta (1821) }?, for but for this de- 
cision the Federal Supreme Court 
would be without supervisory power 
over State courts in cases where State 
encroachments on federal jurisdic- 
tion had been sustained. This has 
proved a far more important func- 
tion of the Supreme Court than 
invalidating acts of Congress. In- 
deed, time has vindicated Justice 
Oliver Wendell Holmes: “I do not 
think that the United States would 
come to an end if we lost the power 
to declare an Act of Congress void. 
I do think that the Union would be 
imperiled if we could not make this 
declaration as to the laws of the 
several States.’’}* 

The members of the Committee 
may not have had this dictum of 
Holmes in mind but they did not 
forget Holmes himself. There are 
two copies of The Common Law. To 
one who accepts the Holmes legend 
with some reservations this, when 
contrasted with the omissions, may 
be the most debatable choice of the 
Committee. Even if the claims of the 
Cohens case and the Virginia Statute 
are discounted because they fall into 
a different category, there remain 
Kent’s Commentaries (1826-1830) 
and Story’s On The Constitution 
(1833) . It may be boldly asserted but 
it cannot be plausibly maintained 
that The Common Law, regardless 
of merit, outweighs in influence these 
two.!4 

Wayfarer that I was, I feel almost 
guilty of a breach of gracious hos- 
pitality in offering even this mild 
criticism of the Committee. Especial- 
ly is this true because I know only 


7. A book list is the cause of a current 
minor feud between the Harvard and Yale 
Law Schools. In the April, 1945 Harvard 
Law Review (Vol. 58 p. 589), a committee 
of the Harvard Law School published “A 
List of Books for Prospective Law Students 
now in Service’. What was intended as a 
scathing review of this list by Professor 
Fred Rodell of the Yale Law School ap- 
peared in the September, 1945 Yale Law 
Journal (Vol. 54 p. 897). It is said that 
this review was received at Cambridge with 
unmixed displeasure. 

8. 1 Cranch 137. 

9. Dred Scott v. Sandford, 19 How. $93. 

10. The Committee consisted of Freder- 
ick B. Adams, Jr., Thomas Streeter and Car 
roll A. Wilson. Messrs. Streeter and Wilson 
are members of the New York Bar. 

11. 16 Pet. 1. Erie Railroad Co. v. Tomp- 








the general principles on which the 
Committee acted, and was not for 
tunate enough to hear Mr. Adams’ 
address in which he outlined in some 
detail the reasons for certain inclu 
sions and exclusions. However, my 
Yale classmate Allen Evarts Foster, 
who, I was pleasantly surprised to 
learn, is Secretary of the Grolier 
Club, writes me that I will receiv 
a copy when it is published in the 
near future. Perhaps when I have 
read it I shall begin my peccavis. 

WALTER P. ARMSTRONG 


Memphis, Tennessee 


Tue MORELAND ACT: Execu- 
tive Inquiry in the State of New 
York. By J. Ellswerth Missal. New 
York: King’s Crown Press (Colum 
bia University Press). July 8, 1946. 
$2.00 (paper-bound). Pages x, 146. 


New York State pioneered in 
Executive inquiry. That beginning 
was made nearly forty years ago, 
when Charles Evans Hughes was 
Governor. The Moreland Act 
(Chapter 539 of the Laws of 1907) 
was a long step in the transfer of 
investigating power to the Execu- 
tive. It authorized the Governor to 
appoint one or more persons as 
Commissioners with inquisitorial 
powers to “examine and investigate 
the management and affairs of any 
department, board, bureau or com- 
mission of the State.” 

This was a departure from 
legislative or politically-motivated 
inquiries for specific purposes. Many 
of the most celebrated investiga- 

(Continued on page 436) 


kins, 304 U. S. 64 (1938), 
1900, was ineligible. 


decided after 


12. 6 Wheat. 264. It may be argued that 
recent developments in constitutional law 
give Gibbons v. Ogden, 9 Wheat. 1 (1824). 
an importance at least equal to that of 
Marbury v. Madison. 


13. An address before the Harvard Law 
School Association of New York, February 
15, 1913. 

14. Blackstone’s Commentaries (1765 
1769) unquestionably had more influence 
both in the Colonies and in the United 
States than any other law book. It is, of 
course, disqualified because it is not an 
American book, although American editors 
notably St. George Tucker, almost com 
pletely transformed Blackstone from an 
English to an American document. 
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COMMITTEE ON THE JUDICIARY 

(Continued from page 401) 

tenure of office, and that the jus- 
tices and the chief justice be pro- 
hibited from being assigned or ac- 
cepting an assignment other than 
those necessary, proper and con- 
sistent with the functions of their 
high ofhce as an independent 
branch of our government. 

Former President William L. 
Ransom then took the rostrum to 
fer and move another proposal, 
which he said would put the Asso- 
ciation in a position hereafter to act 
ind fulfill its responsibilities in such 
matters. 

“Respect for all our courts”, he 
said, “is the cornerstone of the 
\merican federal system. Disrespect 
for the courts in a republic endan- 
vers the foundations of its free in- 
stitutions. Criticism of the courts is 
a right and function of the Bar, 
when the facts call for it. Mere criti- 
cism and the expression of disre- 
spect fall short of what is expected 
of us. I believe that lawyers and the 
public alike have been profoundly 
disturbed and gravely concerned. 

“This House ought to do some- 
thing constructive and remedial, and 
do it now, not at the end of October. 
lhe profession and the public look 
to us for action now. 

“It would be unwise and _inef- 
fectual to adopt resolutions which 
would or might be construed as 
aimed at particular individuals or 
situations. It will be better, I think, 
to take such present action as will 
enable prompt action in behalf of 
the Association when needed, and 


Exercises in tribute to the memory 
of the late Chief Justice Harlan Fiske 
Stone were held on June 11, in the 
auditorium of the Association of the 
Bar of the City of New York, in 
which this distinguished lawyer had 
been active during his years as a 
teacher of law and as a practising 
lawyer. President Harrison Tweed 
of the Association was in the chair. 

Dean Young B. Smith of the Law 


the remedial study of 
such criticisms and suggestions as 
have been made here this week. 


assure also 


“There is a gap or inadequacy in 
our structure of Committee organi- 
zation. No Committee or Section has 
been charged with the duty of con- 
sidering and initiating action by the 
Association as to such situations as 
have developed as to some members 
of the federal judiciary. 1 propose 
that the Association create and ap- 
point now the most distinguished, 
independent and courageous Com- 
mittee it can, to act as to this sub- 
ject. We need to be able to assure 
lawyers and laymen that the Associa- 
tion is on this job now.” 

There was some opinion in the 
House, expressed by James R. Mor- 
ford, of Delaware, and others, for 
deferring action until the October 
meeting. The strongly preponderant 
view and vote in the House was fo 
immediate action. The following res- 
olution by Judge Ransom was adopt- 
ed by a large majority in the House: 

Resolved, That as a means of 
fulfilling the Association’s active 
interest in maintaining high stan- 
ards of qualification and conduct 
on the part of judges of the courts 
of the United States, the House of 
Delegates hereby creates a Special 
Committee on the Judiciary, to be 
constituted and serve pending the 
Association’s action at the next 
Annual Meeting upon the amend- 
ments to be filed by the Commit 
tee on Rules and Calendar. 

(1) The Committee is charged 
with the duty of considering and 
reporting as to the nominations 


Committee on the Judiciary 





made or under consideration for 
appointments to judicial office in 
any of the courts of the United 
States, and to recommend to the 
House of Delegates or the Board 
of Governors such action as it may 
deem to be advisable to promote 
the appointment and confirma- 
tion of competent and qualified 
candidates and to oppose the nom- 
ination or confirmation of unfit 
candidates if any such are under 
consideration. The committee 
shall not have the power itself to 
select and propose particular nom- 
inations for any judicial office. 

(2) Whenever any judge of 
any federal court has, in the opin- 
ion of the committee, become dis- 
qualified or unfit to continue on the 
bench, or has been guilty of acts or 
conducts amounting to less than 
“good behavior” within the mean 
ing of the Constitution of the 
United States, the committee shall 
make such recommendations to 
the House of Delegates or the 
Board of Governors as it may deem 
to be advisable, including a recom- 
mendation that the committee sub- 
mit the matter to the Committe 
on the Judiciary in the National 
House of Representatives. 

Resolved Further, that the 

resolutions pending in the House 
in relation to the federal judiciary 
are hereby referred to this special 
committee for consideration and 
report at the next Annual Meet- 
ing. 

The new Committee on the Ju 
diciary will be appointed by Presi- 
dent Willis Smith. 


Memorral for Chief Justice Stone 


School of Columbia University spoke 
appropriately of Mr. Stone’s long 
service as a professor of law, and 
later as Dean, in that institution. 
For the Bar, Charles C. Burlingham 
gave personal reminiscences and also 
some appraisal of the late Chief Jus- 
tice, along the lines of Mr. Burling- 
ham’s article in our June issue. 
The spokesman for the bench 
was Judge Learned Hand, Senior 


Circuit Judge of the United States 
Circuit Court of Appeals for the 
Second Circuit, who discussed some 
outstanding phases of the late Chief 
Justice’s philosophy of the law as the 
progressive science of a civilized life 
for society and for human beings. 

Judge Hand’s address will be 
published in full in the Columbia 


Law Review in the autumn. 
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° [ pP in New 


fame and exploits of “the Boston 


England, where the 


Strong Boy” are 
still legend, the 
name of JOHN I 
SULLIVAN Is one 
with which to 
conjure. Among 
its men of “the 
Sullivan clan” 
who were tagged 


“John L”, the 


one who is way 





JOHN L. SULLIVAN 


out in front in 
this generation is the New Hamp 
lawyer who on 


shire June 6 was 


appointed Under Secretary of the 
Navy and is believed to be destined 
for still higher honors because of the 
competence of his administrative 


work. 

Born in Manchester, New Hamp- 
shire, in 1899, and graduated from 
Dartmouth College in 1921 and 
Harvard Law School in 1923, this 
John 
mitted to the 


Lawrence Sullivan was ad- 
sar of his native state 
in 1925 and began practice as the 
head of his own small law firm in 
Manchester. He had served in the 
Navv in the fall of 1918. From 1929 
to 1938, he was County Solicitor of 
Hillsborough County. Then he went 
to Washington in 1939 as an assist 
ant to the Commissioner of Internal 
Revenue, and became Assistant Sec- 
retarv of the Treasurv in 1940. Since 
June 20, 1945, he has been Assistant 
Secretarv for Air: he was sworn in 
aboard the airplane carrier Shaneri 
L.a as it stood ready for action in the 
Pacific. He is a member of the New 
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Hampshire Bar Association, and was 
State Commander of the American 


Legion in 1937. 


@ Erwin N. Griswotp, the new 
Dean at Harvard Law School, was 
born in East 
Cleveland, Ohio, 
in 1904, and is a 
graduate of Ober- 
lin College and 
Harvard Law 
School (LL.B. 
1928, 5.3.2. 
1929). He 
tised law for a 


prac- 


short time In 


ERWIN N. GRISWOLD 


Cleveland, and 
then entered the office of the Solic- 
itor General in Washington. After 
serving as an assistant to the At 
1929-34, he_ be- 


came an assistant professor, and in 


torney General in 
1935 a professor, in the Harvard 
Law School. He was a consulting 
expert for the Treasury Department 
in 1942. He has written books on 
trusts, and con- 


Federal taxation, 


flict of laws. He, too, joined the 
American Bar Association in 1932, 
and is a member of the Massachu 
setts Bar 


ican Law Institute. 


Association and the Ame) 


@ The selection of new Deans of the 
Law Schools at Harvard and Yale is 
an event of im 
portance to prac- 
tising 
and teachers of 


lawvers 


law, throughout 
the United States. 
Both of the new 
heads of these 


Law Schools have 





had experience 


in governmental 


WESLEY A. STURGES 


bureaus and de- 
partments as well as in private prac- 
tice, and are well-known teachers 
ol law. 

Wes.ey A. Sturces, the new Dean 
at Yale Law School, was born at Fait 
field, Vermont, in 1893, the son of a 
clergyman. He attended the Uni 
versity of Vermont, obtained his law 


degree at Golumbia, and his J.D. 





cum laude at Yale. During World 
War I he served in the infantry. Late: 
he taught law at the University of 
South Dakota, and the University of 
Minnesota, and at Yale Law Schoo! 
1924. He _ has 
leaves of absence, to work with the 
\AA, to practise law in New York, 
Distilled 
Spirits Institute, to serve as admin 


since taken many 


to be Director of the 
istrator of the State Defense Council, 
and to go to Africa and Sicily for 
the Office of Economic Warfare. He 
is the author of several text books, 
and is an authority on commercial 
arbitration. He has been a member 
of the 


American Bar Association 


since 1932, and has served on various 
of its committees, including Juris- 


prudence and Law Reform. 


@ A Kansas lawyer who gained in 
state regulation of corporate secu 
ities an experi 
ence which led to 
his appointment 
to membership in 
the Securities and 
Exchange Com- 
mission is RICH 
ARD B. McCENTIRE, 
former Chairman 
of the Kansas 





Corporat ion 


RICHARD B. McENTIRE 


Commission. He 
succeeds Sumner T. Pike, of Maine, 
who resigned as a Republican mem 
ber of the Commission. 

McENTiRE was born in Topeka, 
Kansas, thirty-five years ago and has 
lived in the Sunflower State all his 
life. He was graduated from Wash 
burn College in 1934 and was ad 
mitted to the Bar in the same yea) 
He first was general counsel, then 
secretary, and later for seven vears 
a member, of the Kansas Commis 
sion. He became its chairman in 
1944, but resigned from that post 
when Jeff A. Robertson, who had 
left the chairmanship to serve in the 
armed forces, returned and becam<¢ 
available to resume the chairman 
ship. 

The new member of the SEC has 
been active in Republican organi 
zation politics in Kansas and is a 
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lose friend of Governor Andrew F. 
Schoeppel. His appointment was in 
iulfillment of the statutory require- 
ient for bi-partisan membership of 
ihe Commission. 


@ Often it is said that the day has 
passed in America when a lawyer 
who studied law 
only in a law 
office and never 
was graduated 
““‘name”’ 
law school can 


from a 


rise to eminence 
and success in his 
profession and 
achieve even the 
distinction of ap- 





WARREN R. AUSTIN 


pointment to a 
high office by a President of the 
United States. Yet when Presi- 
dent Truman chose WARREN RoBIn- 
son AusTIN, of Burlington, Vermont, 
io represent the United States in the 
Security Council of the United Na- 
tions, the chorus of acclaim from 
\mericans of all political parties, 
points of view, and stations in life, 
was so emphatic and so enthusiastic 
as to constitute in itself a happy 
augury of the future of the inter- 
national organization. And it was 
quickly recalled that after his grad- 
ation in 1899 from the University 
of his native state. Austin had been 
schooled in the law in the busy of- 
fice of C. G. Austin and Sons, in the 
little town of St. Albans, Vermont. 


With such a start, AUSTIN made 
steady headway in professional rec- 
ognition and rewards, in a state 
where lawyers have to be rugged as 
well as competent. For several years 
past, whenever a vacancy has arisen 
in the Supreme Court of the United 
States, his name has been mentioned 
often, as that of one of the best 
qualified selections which could be 
made for the Court. A member of 
the Senate of the United States since 
1931, this Vermont lawyer has earned 
i high reputation for independence 
of action, diligence in the study of 
legislation, uncommon sense, cour- 


ige in the advocacy of his views, and 
nastery of public questions, particu- 


larly in their constitutional and legal 
aspects. 


In the midst of his active work 
at the Bar, he became a member of 
the American Bar Association in 
1912 and has attended many of its 
He was President of the 
1923. 
His son and associate, Warren R. 


meetings. 
Vermont Bar Association in 


Austin, Jr., has been a member of 
the American Bar Association since 
1929. 

In the field of international rela- 
tions, Senator AusTIN has had a back- 
ground of experience abroad and 
has insisted that partisanship should 
be kept out of the American policy. 
Although he opposed the League of 
Nations in 1920, he fought strongly 
tor the World Court, then and ever 
since. From the outbreak of World 
War II in Europe, he has generally 
supported the foreign policy of the 
United States and has worked un- 
ceasingly to prevent a partisan divi- 
sion as to it. With Senator Vanden- 
berg, of Michigan, he was an influ- 
ential member of the bi-partisan 
group of legislators whom Secretary 
Hull summoned frequently for con- 
sultations as to the Dumbarton Oaks 
Proposals and other objectives of the 
Department of State. He staunchly 
supported the United Nations, be- 
fore, during and after the San Fran- 
cisco Conference. Even when it was 
felt by many that the American se- 
lections for the staffs and constituent 
bodies of the United Nations were 
being unwarrantedly restricted to 
men and women of a particular phi- 
losophy and faction, he did not waver 
in his fidelity to the new organiza- 
tion. 

And now, by the appointment 
of a President of opposite political 
faith, this Vermont Republican will 
take the most important seat in the 
United Nations. “It tears my heart- 
strings to leave the Senate of the 
United States,” he said, when his 
selection was announced and he had 
told reporters that he would resign 
soon from the Senate. He takes his 
new post under circumstances which 
would have deterred many men less 


Lawyers in the News 





peniggpainnenypreisinetamememanants — 


devoted to the cause of peace un- 
der law. 


Under Article I, Section 6, olf 
the Constitution, a member of the 
Congress cannot accept, during his 
elected term, any office created by 
the Congress during that period. So 
Senator Austin cannot actually take 
his seat now at the long curving 
table in the chamber of the Security 
Council at Hunter College. Until 
January I, the titular American Dele- 
gate will be Herschel V. Johnson, of 
North Carolina, who was Mr. Stet- 
tinius’ deputy. Senator Austin will 
be, meanwhile, the special represent 
ative of The President to the Se- 
curity Council, with the rank ol 
Ambassador. Technically, he will be 
the “adviser” to Delegate Johnson. 


sorn in Highgate, Vermont, on 
November 12, 1877, and admitted to 
the Bar of that state in 1902, his 
first office was as State’s Attorney for 
Franklin County in 1904-06. In 1916 
he became for several years the legal 
representative in China for Ameri 
can interests engaged in railroad 
He attended the in- 
auguration of the Philippine Com- 


construction. 


monwealth in 1935. He has a good 
reading knowledge of Spanish, and 
in 1937 made a notable study of the 
Puerto Rican legal system. Sent as 
adviser to the American delegation 
at a critical stage of the Mexico 
City Conference in 1945, he received 
much of the credit for drafting ac- 
ceptably the western hemisphere re- 
gional agreement which, as The Act 
of Chapultapec, became the corner- 
stone of inter-American policy. 


In domestic policy, Senator Aus- 
rIN has been as conservative as his 
state, and his votes have seemed to 
express a conviction that his country 
suffers more from remedies than from 
diseases. His common sense may 
make him a factor in slowing down 
or forestalling any disposition of 
theorists to commit the United Na- 
tions to impracticable tasks of re- 
making the economic, social and 
political structures of fifty-one na- 
tions. In the field of foreign policy, 
his stand is likely to continue to be 
for firmness and justice under law. 
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As he said on the floor of the Senate, 
as co-author of the first Selective 
Service Act and active advocate of 
-he “lend-lease’”’ bill which was de- 
nounced as likely to lead the United 
States into war: 


“Oh, there are many worse things 
than war. A world enslaved by Hit 
ler is much worse than war; it is 
worse than death. And a country 
whose boys will not go out and fight 
to save Christianity and the princi- 
ples of freedom from the ruthless 
destruction of a fiend — well, you 


won't find such boys in America.” 


@ An active member of the Ameri- 
can Bar Association, who had served 
it in several Ca- 
pacities until he 
went on. active 
duty in the Navy 
in 1942 is JOHN 
W. Gulper, of the 
District of Co 
lumbia, who has 
been appointed 


as senior defense 





counsel for the 


JOHN W. GUIDER 


former Premier, 
Hideki Tojo, in the trial of some 
twenty-eight Japanese war criminals, 
Tokio. Chief 
counsel for the prosecution is an 


now if progress in 


other member of the Association, 
Joseph B. Keenan (see 32 A. B. 
\. J. 351), also of the District of 


Columbia. 


\ native of Syracuse in upstate 
New York, GuipER was graduated 
from the United States Naval Acad- 
emy at Annapolis in 1922 and from 
Georgetown University Law School 
in 1926. He practised law in Wash- 
ington for sixteen years, before go 
ing into the Navy, and is a partne1 
in the firm of Hogan and Hartson, 
founded by his father-in-law, the late 
Frank J]. Hogan, a former President 


of the American Bar Association. 


As senior counsel for Tojo, Guip- 
FR will be associated with a panel of 
twenty American lawyers assigned 
to the defense of the Jap war lords. 
He will serve as a civilian. The in- 


dictment returned against Tojo con- 
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tains fifty-five counts, ranging from 
willful murder to the plotting and 
incitement of a war of aggression 
against the Allied Nations. 

Before leaving for ‘Tokio by 
plane to fulfill his assignment, Guip- 
ER declared that ‘I consider it my 
job to see that Tojo and his co- 
defendants receive a scrupulously 
fair trial, in accordance with long- 
established American principles, in 
order that no doubts may ever be 
cast on the validity of any verdict or 
findings that are reached. We will 
test the validity of new theories 
of war crimes that have never be- 
fore found expression in treaty, stat- 
ute or legal precedent, and we 
should test them carefully before 
we permit them to be adopted as 
our considered concept of interna- 
tional responsibility. 

“We must not forget that we 
ourselves will have to live under the 
law we make in these trials.” 

During his service in Navy sup- 
ply, GuIDER saw service in the Sol- 
omons and the Southern Pacific 
areas in 1944. When he was honor- 
ably discharged with the rank of 
Captain, he was commended by the 
Secretary of the Navy for his pei 
formance of his duties. During 1935- 
1939 GuiperR was Chairman of the 
\ssociation’s Committee on Com 


munications. 


On June 14, the NBC reported 
from ‘Tokio that six of the counsel 
for the defense, including GuipeER, 
had resigned and returned to the 
States, in protest particularly against 
the shortness of the time allowed 
for preparation under the difficult 
conditions, but with some othe 
comments critical of the proposed 
conduct of the trials. Believing that 
the accused war lords of Japan could 
not be given an adequate defense and 
a fair trial according to Anglo-Saxon 
standards, this group of lawyers re- 
signed their posts, in order to bring 
to a head their protest against being 
forced to proceed without an oppor- 


tunity for what seemed to them to be 


sufficient preparation. We are unable 


to report in this issue any further 


developments. 


@ lhe 
strict non-partisanship would ordi 
narily deter this 
department from 
chronicling — the 


Association’s tradition ol 


nomination of an 
active member of 
the Association 
for a high elective 
office. No matte. 
how conspicuous 
ly the news ol 





his selection was 
heralded, we at 
least wait until he is elected. But 
when he breaks precedent by win- 


EARL WARREN 


ning decisively the nominations of 
both of the major political parties 
for the highest office within the gilt 
of the people of one of the greatest 
states, so that he will be opposed 
only by the candidate of the Pro 
hibition Party, we make new pre¢ 
edent, too. 

EARL WARREN, Governor of Cali 
fornia since January 4, 1943, re 
ceived in the June 4 primaries a 
renomination by his own party with- 
out substantial opposition. Under 
the California system of “cross-fil 
ing’’ nominations, he won also, by a 
wide margin, the Democratic nomi 
nation from the radical Robert W 
Kenny, whose personal popularity 
in 1943 had enabled him to be elect 
ed Attorney General despite Wat 
ren’s triumph as Governor. 

WarkREN has long been an active 
worker in both the California State 
Bar and the American Bar Associa 
tion, of which he became a member 
in 1930. He was Chairman of its 
Section of Criminal Law in 1938 
and an esteemed member of the 
House of Delegates in 1940-41 while 
he was Attorney General. He has 
given staunch and practical support 
to many proposals of the Association 
as well as of the organized Bar in 
his state. 

Born in Los Angeles in 1891, 
taking his college and law courses 
at the University of California, ad- 
mitted to the Bar in 1914, and serv- 
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War I, his career in public office has 


in the infantry during World 


been notably identified with profes- 
sional work. After serving as deputy 
city attorney of Oakland and deputy 
and chief deputy district attorney of 
\lameda County, he was elected dis- 
trict attorney and served with distinc- 
tion from 1925 to 1938, usually being 
reelected with bi-partisan support. 
From 1939 to 1943 he was Attorney 
General of California from which 
ofhce he went to the wartime Gover- 
norship. Whenever he ran for office, 
he had strong support in the pri- 
maries of both parties. In 1946 this 
has again won him both major 
nominations. Such a happening is 
beyond political comprehension in 
most states. In fact, California has 
not re-elected a Governor since 1915. 

This is not to suggest that this 
doughty lawyer is approved by all 
voters of his own party or any other. 
\s is the case with olives and kip- 
pered herring, you either like War- 
ren very much or you don’t like him 
at all—there are no neutrals on that 
issue in California. He seems to get 
along pretty well without paying 
very much attention to party organi- 
zations, so far as his official acts are 
concerned, but plenty of attention 
to party organization “on the side”, 
as National Committeeman and the 
like. He seems to many a queer sort 
of a public official for these times; 
he talks about the Constitution, the 
Bible, the American flag, religion, 
the church, the American home and 
family; and he seems really to be- 
lieve in all these things, not as a 
substitute for specific and forward- 
looking views and proposals, but as 
vrounds for them. Some sincere and 
reasoning people do not like many 
of his ideas and methods; but these 
opponents and doubters evidently 
do not add up to many votes, in a 
primary or election. Attorney Gen- 
eral “Bob” Kenny was counted on 
by the CIO-PAC to hold the pri 
maries for Kenny’s nomination by his 
party, so that, with the State Demo- 
cratic by a wide margin in the 
registration, Warren's independent 
course could be ended. The voters 


did not go along with any such plan; 
Kenny will be tree for a Washing 
ton appointment, and Warren can 
devote himself to his work as .Gov 
ernor or to the American Bar Asso 
ciation, as he will not have to cam 


paign for his own re-election. 


@ One of the characteristics of the 
\merican-British legal systems is that 

great and far- 
reaching issues in 
volving vital pub- 
lic principles and 
rights are often 
gation between 
private citizens or 
between a citizen 
j and government 





Under those cir- 


ROBERT R. MILAM 


cumstances the 
lawyers who represent the litigants 
have an opportunity to render a dis- 
tinguished public service, and at least 
one of them may be able to establish 
enduring principles which are im- 
portant to the free institutions of 
our country. It was so in the now 
celebrated Miami Herald contempt 
case decided by the Supreme Court o! 
the United States on June 3 (Penne- 
kamp vy. State of Florida), which in 
volved a judgment of the Supreme 
Court of Florida that held the cor 
porate publisher of the Miami Her- 
ald and the associate editor of that 
newspaper guilty of contempt of the 
Circuit Court of Dade County. The 
citation was based on the publication 
ot two editorials and a cartoon which 
were alleged to be unlawfully critical 
of the court's administration of jus- 
tice in certain cases before the court. 
The highest court of the state had sus- 
tained the conviction. The limitations 
to be placed on reporting and edi 
torial comment as to the acts and 
conduct of judges, particularly those 
chosen under an elective system, were 
in issue. 

Counsel who argued the case for 
the newspaper and its editor was 
ROBERT R. MiLaAm, of Florida, a 
former president of the Florida Bat 
\ssociation and an active member 


of the House of Delegates of the 


determined in liti- 


Lawyers in the News 


\merican Bar Association. His force- 
ful argument for the petitioners was 
reported in United States Law Week 
(14 L.W. 3279). 


The unanimous decision of the 
Supreme Court, reversing the con- 
victions, has been widely hailed as a 
great victory for a free press and for 
courageous editorial comment. The 
opinion of the Court was written 
by Mr. Justice Reed. 
opinions were filed by Associate Jus- 
tices Frankfurter, Rutledge and Mur- 
phy. These opinions should be read 


Concurring 


by all lawyers who are interested in 
the institutions of freedom. The edi- 
torials in question are printed as a 
part of the Court’s opinion, and are 
notable expressions of an editor’s con- 
cept of his public duty. The opinion 
of Mr. Justice Frankfurter discusses 
philosophically the equal importance 
of a free and independent press and 
an independent judiciary, ‘both are 
indispensable to a free society.” This 
department would add that a third 
essential is a courageous and inde- 
pendent Bar, whose members are 
bold and zealous in resisting all trans- 
gressions of the Bill of Rights, from 
whatever branch of government the 
infringements may come. 


@ Under the unique system obtain- 
ing in the Security Council and 
other organs of 
the United Na 
tions, the repre 
sentation is a 
corded to a coun 
try, not to an 
individual. Thus 
the chairmanship 
of a sub-commit- 
tee of the Coun- 





cil appertains to 


HERBERT V. EVATT 


the nation chosen 
for the post, and the place is filled 
by that country’s nominee. 


When Lieutenant Colonel W. 
Roy Hodgson, Australian delegate to 
the Security Council, returned to 
Paris and Paul Hasluck succeeded 
him, the latter became the chairman 
of the sub-committee to investigate 
and report as to the Franco regime 
in Spain. But Hersert V. Evatt, 
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burly Foreign Minister under Aus- 
tralia’s Labor Government, prompt- 
ly came over from the Dominion 
Conference in London, to take the 
chairmanship and lead the fight for 
the sub-committee’s controversial 


recommendations. 


Evatt was a colorful champion of 
the cause of the smaller nations in 
the San Francisco Conference. After 
a creditable career at the Bar and on 
the bench, he had resigned from that 
congenial work, in order to resume 
his place as wheelhorse of the Labor 
Party “down under.” In the coun- 
sels of the United Nations, this out- 
spoken lawyer ranks high among 
those who have won for the smaller 
and “middle” nations a moral leader- 
ship against big-power dominance 
or dalliance. He fought the “veto 
power” valiantly in San Francisco, 
recognizing that it might hinder the 
capacity for prompt and effective 
action against aggressions and in- 
filtrations. Yet lately he has warned 
that— 

“The plain fact is that the na 
tions and peoples of the world are 
not yet prepared to surrender the 
rights of self-government in order 
to be governed by a central executive 
and a central legislature on which 
most of them would have a tiny and 
very insignificant representation. 

“I am satisfied that at the present 
time little or no assistance can be de- 
rived from premature and futile at- 
tempts to amend the present con- 
stitution drastically, or still less, to 
abandon it. If there is a genuine 
spirit of international cooperation, 
the present Charter can make it a 
success. Without this spirit of in- 
ternational cooperation no World 
Charter can possibly succeed.” 


When the legal history of the 
evolutionary growth of the institu- 
tions and functioning of the United 
Nations is traced years hence, EvATT’s 
participation in the 1946 discussions 
as to Franco Spain may be found to 
have been of precedent-making con- 
sequence. In San Francisco and 
since, he has been a believer in an 
enlargement of the powers of the 
General Assembly and the moral 
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authority which may be wielded, in 
world affairs, by its considered judg- 
ment alter debate. 
that the Security Council leave to 
the Assembly the determination of 
the measures by which the United 


In proposing 


Nations should enforce their collec- 
tive will as to the internal affairs of 
Spain, Judge Evatr may have made 
a precedent for the expansion of the 
powers and leadership of the world’s 
great deliberative body. 


@ The New York Court of Appeals 
upheld on June 13, by a vote of 
six to one, the 
appointment of a 
former member of 
the Court, Judge 
SAMUEL SEABURY, 
as the arbitrator 
of some unsettled 
issues in the wage 
dispute between 
the Western Un- 
ion Telegraph 
Company and the 
American Communications Associa- 
tion (CIO), which had led to a na- 
tion-wide strike and stoppage of wire 





SAMUEL SEABURY 


facilities late in 1945. 


It will be recalled that Judge 
Aaron J. Levy, of the New York 
Supreme Court, had originally ap- 
pointed Abraham L. Pomerantz as 
arbitrator, when he undertook to 
persuade the parties to end the strike, 
which had been brought before him 
in an injunction proceeding. West- 
ern Union asked Judge Levy to dis- 
qualify and remove Pomerantz as 
arbitrator because of bias in favor of 
CIO claims, due to the fact that he 
had been an American Labor Party 
candidate for the Supreme Court in 
1945. Affirming his belief in Pom- 
erantz’s integrity and fairness, Judge 
Levy substituted Judge Seabury as 
the arbitrator (see 32 A.B.A.J. 280). 


The CIO appealed, and the Ap- 
pellate Division affirmed the substi- 
tution. The Court of Appeals has 
now upheld the removal of Pom- 
erantz and the appointment of Judge 
Seabury, as within Judge Levy’s dis- 
cretion. The lone dissenter was Judge 
Charles $. Desmond, of Buffalo, who 


said that Pomerantz had been re- 
moved because he “holds and has ex- 


pressed certain social, economic and 
political views.” ‘This led some law- 
yers to a further question: Would 
it be more objectionable to remove 
an arbitrator on that ground than 
to select and appoint a judge on 
that ground? 

As a former Judge of the Court 
of Appeals and a former President of 
both the New York State Bar Asso- 
ciation and the Association of the 
Bar of the City of New York, Judge 
Seabury will bring to the discharge 
of his duties as arbitrator a long 
judicial experience, an established 
reputation for impartiality, and a 
distinguished career at the Bar. First 
elected to the bench forty-five years 
ago, he is still very active in day-by- 
day practice of his profession. 


@ When Edward R. Stettinius re- 
signed as United States Delegate to 
the Security 
Council and went 
away to rest on 
his Virginia farm, 
hi. broadshoul- 
dered deputy, 
HERSCHEL V. 
JOHNSON, of 
North Carolina, 
took his place, and 
will hold the of- 
fice until Senator 
Austin becomes eligible on January 1. 





HERSCHEL V. JOHNSON 


Born in Atlanta, Georgia, in 
1894, and educated at the University 
of North Carolina (B.A. 1916) and 
the Harvard Law School (1920), he 
has devoted himself to a diplomatic 
career rather than to the practice 
of law. He has served in Switzerland, 
Bulgaria, Honduras, and Mexico, as 
well as in the Department of State 
in Washington, and has been coun- 
sellor of the American Embassy in 
London (1937-41) and Minister to 
Sweden since 1941. In World War 
I, JOHNSON was a lieutenant, then a 
captain, in the U. S. Infantry in 
Europe. He calls Charlotte, N. C., 
his home. As Mr. Stettinius’ deputy, 
he gained a broad familiarity with 
the work and problems of the United 
Nations. 
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@ The Senate of the United States 
confirmed on June 20 the appoint- 


ment of Davin A. 
Morse, of New 
Jersey, to be an 
Assistant Secre- 
tary of Labor. This 
was notably an in- 
stance in which a 
young lawyer 
found himself 
drafted for a “hot 
seat” job he had 
not sought. All of 
his posts in public office have been of 
that kind. 

After attending Rutgers College 
and Harvard Law School, Morse 
went to Washington to serve with 
Charles Fahy under Secretary Ickes 
in the controversial Petroleum Ad- 
ministration ten years and more ago. 
Then he was Regional Attorney for 
the NLRB for the Second Region 
(New York and New Jersey). 





DAVID A. MORSE 


Ihe prospect is at last favorable fon 
Senate consideration of an American 
Declaration under Article 36 of the 
Statute of the International Court of 
Justice, so as to bring the’ United 
States in line with other Nations 
which have obligated themselves to 
accept the jurisdiction of the World 
Court over their international legal 
disputes with Nations which have 
filed like Declarations. 

On June 17, the Senate Commit- 
tee on Foreign Relations created a 
sub-committee to hold hearings on 
the subject, and tentatively scheduled 
the hearings for July 11 and 12. This 
action was taken at the earnest re- 
quest of the American Bar Associa- 


tion and other organizations, to 
Chairman Tom Connally and the 
members of the Senate Committee. 

Friends of the World Court feel 
that a sub-committee of excellent per- 
sonnel has been chosen. Senator El- 


He resigned with the intention of 
devoting himself to the private prac- 
tice of law, and became a member of 
one of the older firms in Newark. 
When World War II came on, he 
wanted to get into it. He was com- 
missioned as a Major in the Army 
Air Forces, and served in Italy and 
Germany, in staff positions having 
particularly to do with labor rela- 
tionships in the occupied countries. 
He was cited by the Secretary of War 
for his competent service in that dif 
ficult field. 

The ending of the war did not 
enable Morse to go back to his law 
practice. Instead, he was appointed 
in 1945 as General Counsel for the 
NLRB, which has been a highly con- 
troversial post. Now he goes to the 
Department of Labor, to be particu- 
larly in charge of labor relationships 
abroad, which will involve the diplo- 
matic and heated issues as to the In- 
ternational Labor Office, the World 


sS 


Jurisdiction of World Court 


Federation of Trades Unions, and 
the Economic and Social Council of 
the United Nations. 


Morse has been a member of the 
American Bar Association since 1937. 
During 1939-40, he was a member of 
the Association’s Committee on La- 
bor, Employment and Social Secur- 
ity. His membership in the Associa- 
tion is confirmation of the fact that 
lawyers of all shades of opinion and 
convictions are in its ranks, and that 
there is place and work for them. 
The House of Delegates decides by 
its votes the Association’s policies 
and objectives, but the individual 
member retains, and may freely es- 
pouse and act upon, his own inde- 
pendent views. Morse’s wife is a 
granddaughter of the late Oscar S. 
Straus, who was a leader of the New 
York Bar until he took public office to 
serve under three Presidents and in 
the Cabinet of two of them. 


Senate Hearings Set as to 
Jurisdiction of World Court 


bert Thomas, of Utah, is the Chair- 
man, with Senators Carl Hatch of 
New Mexico and Warren R. Austin 
of Vermont as members. All three 
Senators have been staunch cham- 
pions of the World Court. Senator 
Austin has been named by President 
Truman as the Delegate of the United 
States to the Security Council of the 
United Nations, but has deferred his 
resignation from the Senate until 
matters pertaining to the Selective 
Service Act, the World Court, the 
Atomic Bomb Commission, and the 
reorganization of the Armed Forces, 
can be brought to the stage where ac- 
tion as to them is reasonably assured. 

At the hearings, it is expected 
that President Willis Smith, former 
President David A. Simmons of Tex- 
as, Chairman William L. Ransom 
and Vice Chairman Frederic M. Mil- 
ler of the Association’s Committee on 


the subject, and other spokesmen for 
the Association and the _ profes- 
sion, will appear and testify for 
the Association in support of the 
repeated action of the House of Dele- 
gates in favor of American acceptance 
of the obligatory jurisdiction of the 
World Court. 

Inasmuch as the present session 
of the Congress is scheduled to end 
in July, it unfortunately seems to be 
unlikely that the hearings by the sub- 
committee can be completed, a report 
made to the full Committee, action 
voted by the full Committee, a report 
made to the Senate and the matter 
calendared and reached for action, 
before January of 1947. Advocates of 
early action by the United States will 
press the matter all they can. In any 
event the period of inaction by the 
Government of the United States 
seems at long last to have been ended. 
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Bi SINESS REGULATION—Fed- 
eral Trade Commisston—Price Dis- 
Unfair Method of Com- 
petition Price-fixing Conspiracy . 

‘ The Attack upon Delivered Price 


Systems’: The degree of success at- 


raoninatton 


tained by the Federal Trade Com- 
mission in its war against the basing- 
point system and other forms of de- 
livered price-marketing is measured 
in an article entitled as above, by 
Frazer F. Hilder, of the District of 
Columbia Bar, in the April issue of 
The George Washington Law Review 
(Vol. 14—No. 3; pages 397-434) . Dis 
cernible beneath the Commission's 
arguments, according to Mr. Hilder, 
are two inarticulate theories held 
with almost crusading fervor .. . first, 
that f.0.b. factory pricing is an eco- 
nomic necessity, and second, that each 
of the various forms of delivered 
price systems is a one-way street to 
collusive price fixing”. Around the 
legal implements supporting the two 
theories—that the use of any de- 
livered-price system by an individual 
seller is unlawfully discriminatory 
and that any collusive use by several 
sellers is an unfair method of com- 
petition under the Federal Trad 
Commission Act and Clayton Act as 
imended by the Robinson-Patman 
\ct-—the article 1s centered. Follow- 
ing a comprehensive analysis of the 
attitude of the Commission, evalu 
ated in the light of a few recent 
decisions by courts, the discussion is 
concluded with a concise summary 
of the present legal status of indi 
vidual use of the single basing-point, 
the universal delivered-price, the 
zone pricing, and multiple basing- 
point systems. (Address: The George 
Washington Law _ Review, The 


George Washington University, 
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{ssociation Journal 


MAGAZINES 


Washington, D. C.; price for a single 
COp\ $1.00.) 


B SINESS REGULATION —Mo 
“The Sherman Act and News 


nopoly 
Gathering Agencies”: That the deci- 
sion of the Supreme Court in the 
{ssociated Press case (326 U.S. 1), 
which sustained the district court’s 
holding that the by-laws of the news 
gathering agency in relation to the 
admission into AP membership of a 
competitor of an AP member, con 
travened the Sherman Anti-Trust Act 
of 1890, was an untortunate depai 
ture from “the rule of reason” pro 
mulgated in the famous Standard Oil 
(221 U.S. 1) and American Tobacco 
(221 U.S. 106) cases, is the conclu- 
sion stated in an editorial note in 
the April issue of The George Wash 
ington Law Review (Vol. 14—No. 3; 
pages 461-479) contributed by Alfred 
B. Knight. ‘The author contends also 
that, not only has the decree invested 
the Associated Press “with a duty 
like the public utility obligation to 
serve all equally”, but also “seems to 
sanction by judicial fiat interference 
with the functions of the press of a 
sort which has long been regarded as 
violative of the spirit of the First 
Amendment.” (Address: The George 
Review, The 


Washington 


Washington Law 
George University, 
Washington, D. C.; price for a single 


copy: $1.00.) 


Editor s Note 


C orPoRATIONS Early Exoney 
ation for Delinquent Directors in 
New York: In the May issue of the 
Columbia Law Review (Vol. XLVI 

No. 3; pages 377-390) , a discussion 
by Victor House, of the New York 
Bar, as to the statute of limitations 
applicable to derivative stockholders’ 
actions and corporate actions against 
directors, indicates a gradual reduc 
tion of the period of limitation in 
actions of those types. The principles 
applied by the courts to corporate 
actions at law and in equity and 
stockholders’ actions in equity, cul- 
minating in the case of Potter v. 
Walker, 276 N. Y. 15, 11 N.E. (2d) 
335, are considered, together with 
Section 48, Subdivision 8, of the New 
York Civil Practice Act, which was 
enacted to clarify the confusion fol- 
lowing Potter vy. Walker, supra. Mi 
House concludes with an analysis of 
a bill (Senate Int. No. 512) which 
was introduced in the 1945 Session ol 
the New York Legislature, further to 
lessen the period of limitation as it 
now exists. It may be noted, however, 
that the bill was not reported out 
of committee in either House of the 
Legislature, nor was it reintroduced 
at the 1946 Session. (Address: Co- 
lumbia Law Review, Columbia Uni 
versity, New York City: price for a 


single copy: 85 cents.) 


C orporaTIONS The Develop- 
ment of the “Internal Affairs” Rule 
in the Federal Courts and Its Future 
Under Erie v. Tompkins: A note in 
the May issue of the Columbia Law 
(Vol. XLVI—No. 3; 


113-430) traces a development of the 


Review pages 


“internal affairs” principle, to the 


effect that courts will dismiss cases 


Members of the Association who wish to obtain any article referred to 


should make a prompt request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JOURNAL 
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nvolving the “internal affairs” of 


oreign corporations on a ground of 
ick of jurisdiction, since to do other- 

ise would be to exercise visitorial 
;owers possessed only by the charter- 
ng state. The transition of the “in- 
‘ernal affairs” rule in state courts to 
: doctrine of forum non conveniens is 
discussed. Prior to Rogers v. Guaranty 
rrust Co., 288 U.S. 123, the policy of 
he lower Federal courts was to retain 
jurisdiction in cases involving the 
internal affairs” of foreign corpora- 
ions where an effective remedy could 
be granted. At the recent term of the 
Supreme Court, the “internal affairs” 
rule as enunciated in the Rogers case, 
supra, seems to have been substan- 


tially repudiated in Williams v. Green 


Bay.& W. R. R., 66 Sup. Ct. 284, and 
the former policy of the lower Fed- 
eral courts was adopted. The as yet 
undetermined effect of Erie Railroad 
v. Tompkins, 304 U. S. 64, on the 
‘internal affairs” rule is adverted to 
in conclusion. (Address: Columbia 
Law Review, Columbia University, 
New York City; price for a single 
copy: 85 cents.) 


Cour TI'S—A Symposium as to Fed 
eral Jurisdiction and Procedure: The 
March number of the Jowa Law Re- 
iew (Vol. 31—No. 3; pages 326-395) 
was devoted in large to a useful sym- 
posium on Federal jurisdiction. ‘The 
first article, on “Analogies Extending 
and Restricting Federal Jurisdiction; 
Erie R. R. Co. v. Tompkins and the 
Law of Conflict”, by Helen Silving, 
of the New York Bar, discussed the 
jurisprudential reasoning of Erie R. 
R. Co. v. 
the “full faith and credit’, “equal 


Tompkins in relation to 
protection”, and “interstate com- 
merce” clauses of the Constitution. 
Professor Claude H. Brown, of the 
University of Arizona College of 
Law, outlined the ‘Procedure fo1 
Removal of Cases to Federal District 
Courts”, setting forth the basic steps 
in the removal procedure and calling 
attention to the pitfalls to be avoided. 
Then followed a significant article by 
Professor Orrin B. Evans, of the Uni- 
versity of Missouri, on the “Historical 
Jurisdiction of the Federal Courts To 


Review Federal Administrative Ac- 
tion”. The final article in the sym- 
posium, entitled “Anticipatory Con- 
tract Repudiation and Its Nullifica- 
tion—State and Federal Courts’’, was 
by Alfred Rothschild, of the lowa 
Bar; it gave an up-to-date survey of 
this branch of contract law and 
pointed out particularly the distinc- 
tion between the “termination” the- 
ory and “action” theory of the nul- 
lification of an anticipatory breach of 
contract, as applied under the deci- 
sions of the various State courts. (Ad- 
dress: Iowa Law Review, Iowa City, 
Iowa; price for a single copy: $1.50.) 


Evwence “4 Few Thumb-Nail 
Rules of Evidence’: The particular 
merit of the comment, under the 
above-indicated title, by Judge Clar- 
ence M. Hanson of the California 
Superior Court, is its succinct state- 
ment of a trial judge’s understand- 
ing of the rules of evidence as ap- 
plied in day-to-day activities in the 
court-room. The article was pub- 
lished in the October issue of the 
Los Angeles Bar Bulletin (Vol. 21 
No. 2; pages 41-48). Recently a re- 
print of it has been distributed by 
the Committee on the Continuing 
Education of the Bar of the State of 
California, from which presumably 
it can be obtained. 


Ewwence —‘The Law of Evt- 
dence, 1941-1945”: A compilation by 
Edmund M. 
which reviews brilliantly the note 


Professor Morgan, 
worthy decisions during the last five 
years as to rules of evidence, is in the 
\pril issue of the Harvard Law Re- 
view (Vol. LIX—No. 4; 
576). Its first part discusses topics 


pages 481- 


relevant to application of the rules 
of evidence, such as judicial notice, 
the functions of the judge and jury, 
the burden of proof, presumptions, 
and the choice of law governing 
proof. The “refresher” next con- 
siders matters connected with the 
competency and examination of wit- 


nesses, such as the privilege against 
self-incrimination, the prescriptions 


Law Magazines 


against evidence illegally obtained, 
the opinion rule, and the hearsay 
rule. Professors of law have rendered 
an outstanding service, through the 
law reviews, in preparing such com- 
pilations of war-time changes in the 
law, for the benefit of returned vet 
erans and many other lawyers who 
need such help. 

Although the article is most in- 
formative, it reveals a confused and 
confusing condition of the law in this 
field of the law. This condition, ac- 
cording to this outstanding scholar, 
“indicates an unwillingness or in- 
ability of the courts so to transform 
the system by judicial decision as to 
make the trial of a lawsuit a speedy 
and rational means of adjusting 
disputes”. 

To minimize existent confusion, 
which Professor Morgan thinks is duc 
to outmoded rules of procedure and 
irrationalized rulings on evidence, he 
advocates that the courts adopt a 
Model Code of Evidence based on 
that published in 1942 by the Ameri- 
can Law Institute. This may well be- 
come soon one of the foremost tasks 
of the organized Bar, which has ac- 
complished so much through the new 
Federal Rules as to each Civil and 
Criminal Procedure. Aside from the 
demonstrative character of the articl« 
as a rallying-cry for some such reme 
dial action by the bench and Bar, it 
is worth obtaining, reading and sav 
ing, as an authoritative summation 
of what has taken place in the law 
of evidence, during five years when 
most lawyers have been away from 
their offices or preoccupied with other 
things. (Address: The Harvard Law 
Review, Gannett House, Cambridge, 
Mass.; price for a single copy: 75 
cents) . 


[—_—— PRACTICE—Rules 6 
to 17 of the New Federal Rules of 
Criminal Procedure: A helpful analy- 
sis of such of the new Federal Rules 
of Criminal Procedure as deal with 
proceedings preliminary to trial, with 
particular reference to their suitabil- 
ity for adoption into state criminal 
procedure, is in the December issue 
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of the Oregon Law Review (Vol. 
XXV—No. 1; pages 10-35). Glenn 


R. Winters, Editor of the Journal 
of the American Judicature Society, 
discusses Rules 6 to 9, which govern 
grand jury procedure and _ related 
topics (pages 10-20); and the Hon- 
orable George Rossman, Associate 
Justice of the Supreme Court of Ore- 
gon, deals with Rules 10 to 17, which 
govern arraignment, pleas, pleadings, 
joint trials, severance, depositions, 
discovery and subpoenas (pages 21- 
35). 

The authors are of the opinion 
that procedural betterments have 
lagged behind the progress in sub- 
stantive law and that the need is 
great for improvements in criminal 
procedure, which has been described 
as ‘‘a tangled web of numerous het 
erogeneous strands.”’ Features com- 
mon to the new Federal Criminal 
Rules are stated to be their clarity, 
brevity and simplicity. Hope is ex- 
pressed that the new Federal Rules 
will have a beneficial influence in 
states where the procedure is pro 
vided with less clarity and certainty. 
(Address: Oregon Law Review, Eu- 
gene, Oregon; price for a single copy: 


7) cents). 


INTERNATIONAL LAW—“A 
Symposium in Juristic Bases”—“The 
Rule of Justice Under Law as Sub- 
stitute for Force in the International 
Field”: 
looking symposium on a subject of 


A scholarly and forward 


supreme importance to the future of 
domestic as well as world law is in 
the May issue of the Jowa Law Re- 
view (Vol. 31—No. 4; pages 493-640) . 
Huntington Cairns, of the Maryland 
and District of Columbia Bars, con- 
tributes the comprehensive foreword. 

rhe prolific Hans Kelsen, writing 
on “Sanctions in International Law 
Under the Charter of the United 
Nations,” follows the historical ap- 
proach in presenting what is prob- 
ably the most thorough analysis 
which has vet been published as to 
the many “enforcement” provisions 
of the Charter. 
terpretation of intention, his doc- 


As contemporary in- 
umentation will be helpful to lawyers 
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who have not access to the volumi 
nous reports emanating from the 
various Commissions and Com- 
mittees at the San Francisco Confer- 
ence. Joseph L. Kunz of the Univen 
sity of Toledo traces, as to its jur- 
istic bases, “The Problem of the 
Progressive Development of Inte: 
national Law’, the encouragement 
of which is made by the Charter a 
function of the General Assembly, 
which is to meet in full session on 
September 3. He concludes, rather 
pessimistically, in view of Dumbar- 
ton Oaks and all which has followed, 
that the “International Law of the 
Future”, prepared by American and 
Canadian lawyers and distributed by 
the two Bar Associations to thei 
members in 1944, was ‘‘by far not 
‘realistic’ enough.” 

For the average practising lawyer 
who has to form and express his 
views at public meetings in his home 
region or in organizations to which 
he belongs, the most pragmatic and 
serviceable article is contributed by 
Judge Frederic M. Miller, of the Su- 
preme Court of Iowa, its Chief Jus- 
tice in 1941 and 1945, long a member 
of the House of Delegates of the 
American Bar Association and Vice 
Chairman since 1944 of its Com 
mittee to Report as to International 
Organization. He writes in answei 
to the question: “Can the Rule of 
Justice Under Law Be Substituted 
for That of Force in the Interna 
tional Field?” He makes a forceful 
and persuasive argument for an af 
firmative answer, and supports it 
from analogies from judicial deci 
sions, American experience, and the 
provisions of the Charter. His anal- 
ysis of the “veto” provisions of the 
Charter and the difficulties which 
their amendment would _ involve 
should be read and pondered by 
those who take a less objective view, 
perhaps because they were not pres- 
ent in San Francisco, as Judge Miller 
was during the Conference. The 
practicalities of method in establish- 
ing the ascendancy of international 
law are realistically presented. 


The symposium contains four 
other articles, each informative and 
thought-provoking; but there is not 


space to comment on them as the, 
(Address: Iowa Law Re 
view, Iowa City, Iowa; price for a 
single copy: $1.50). 


deserve. 


In PFERNATIONAL LAW — “Are 
We Ready for a World State?” : In the 
Spring issue of The Yale Law Review 
(pages 491-501), Edward R. Lewis, 
of the Chicago Bar, a member of the 
American Bar Association’s Section 
of International and Comparative 
Law, writes a most readable article 
by way of answering emphatically in 
the negative the above-quoted ques- 
tion. In it he analyzes and refutes 
the cliche that the manner of the 
Federal! 
Union furnishes an analogy for the 


forming of the American 
abandonment of the United Nations 
and its Charter in order “to try ove1 
night to manufacture a world state to 
order.”” (Address: The Yale Review, 
Yale University Press, New Haven, 
Conn.; price for a single copy: $1.00). 


I NsuRANCE — “Insurance Law 
During the War Years”: The legal 
periodicals during the current yea 
have published a broadening series 
of articles prepared for the purpose 
primarily of aiding the returned 
veteran in bringing himself abreast 
of the many developments in the 
principal fields of law during his ab- 
sence. More than a few practitioners 
who did not leave their offices have 
also found these reviews useful. One 
of the best of these ‘“‘refreshers”’ is in 
the May issue of the Columbia Law 
Review (Vol. XLVI—No. 3; pages 
345-376), and deals with the devel- 
opments from 1940 to 1945 in regu- 
lations “peculiarly applicable to the 
insurance business” and in the law 
“relating to the peculiar aspects of 
Professor Ed- 
win W. Patterson, of Columbia Law 
School, is the author, and he gives to 
it the special quality of his own ex- 


insurance contracts’. 


perienced appraisal. The article is 
thus much more than a digest of 
statutes and decisions. 

Professor Patterson does not omit 
a survey of important cases on var- 
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ous points of insurance law, but he 
ives those decisions only their place 
n the body of the law. He assures 
he reader: “The law of insurance 
ias sustained during 1940-1945 one 
najor earthquake . . . and one major 
ivulsion, which has rendered ob- 
solete or obsolescent numerous ju- 
licial precedents. It has also re 
ceived a number of minor accretions. 
Otherwise the law of insurance was 
ibout the same in 1945 as in 1940. 
[he basic doctrines and_ principles 
of insurance law have not been sub- 
stantially changed.” 

The “major earthquake” was the 
Supreme Court’s decision that in- 
surance is “commerce” subject to 
Federal anti-trust laws. The “major 
ivulsion” was the adoption in New 
York, and in most other States, of a 
third form of standard fire insurance 
policy. The article is being circu- 
lated jointly by the Practicing Law 
Institute of New York and the Amer- 
ican Bar Association, as one of a 
series of monographs on Significant 
Developments in the Law During 
the War Years. (Address: Colum- 
bia Law Review, Columbia Univer- 
sity, New York 27, N. Y.; price for a 
single copy: 85 cents) . 


Lasor LAW—Fair Labor Stand- 
ards Act—““The Supreme Court and 
Fair Labor Standards, 1941-1945”: 
The leading article in the February 
issue of the Harvard Law Review 
(Vol. LIX—No. 3; 
treats of the Wage and Hour Act 


pages 321-373) 


as interpreted and applied by the 
Supreme Court. Mer- 
rick Dodd takes up in turn the var- 


Professor E. 


ious phases of the Act with which 
the Supreme Court has dealt since 
its constitutionality was upheld in 
United States v. Darby. Tersely but 
incisively he goes to the heart of 
each of the thirty-two Supreme Court 
decisions during this period, and 
points out the underlying issues and 
the basis for the Court’s ruling and 
for the dissent where there was one 
He also gives his own penetrating 
comment and opinion as to the mer 
its of conflicting views. 

The authoritative analysis en 


ables a clearer insight into the fine- 
spun distinctions which the Supreme 
Court has evolved as to the coverage 
of the Act, the computation of over- 


time, and the meaning of terms 


such as “work” and “work week 
The practicing lawyer who has to 
struggle with some such debatable 
point will do well to read this ar- 
ticle, for he is likely to find in it a 
discussion of his point, in the light of 
the Court's decisions. Professor 
Dodd’s analysis is thus illuminating 
and helpful; indeed, it shows a need 
for still studying closely some points 
which have been deemed to be set 
tled by recent decisions. In view of 
the close divisions in the Court on 
some aspects of the Act, such as com- 
putation of overtime under the Belo 
decision and the matter of the Act’s 
coverage of maintenance employees 
under the Callus case, and the 
change that has taken place in the 
composition of the Court since those 
decisions were made, a lawyer who 
has to cope with cognate matters 
would not waste his time if he ex- 
amined anew, in the light of Pro- 
fessor Dodd’s discussion, the issues 
there decided. In short, a lawyer 
concerned with questions under the 
Fair Labor Standards Act will do 
well to get a copy of this issue, read 
it with care, and keep it for reference 
as to future problems. This utilitar 
ian recommendation 
(Address: 

Review, Gannett House, Cambridge, 


seems well 
merited. Harvard Law 
Mass.; price for a single copy: 75 
cents) . 


Lecistation ~—‘The Work of 
the 1945 
The biennial survey of the work of 


California Legislation”: 
the California Legislature, as_pre- 
pared by the editors of the Southern 
California Law Review, is in the De- 
cember number of that publication 
(Vol. XIX, No. 2, pages 85-108). 
This interesting survey covers the 
1945 session, at which 1527 chap- 
tered laws were enacted. (Address: 
Southern California Law Review, 
3660 University Avenue, Los Ange- 


les 7, Cal.; price for a single copy: 


$1.00). 
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Mepicat JURISPRU DENCE— 
National Symposium—Legal Proojs 
as to Various Types of Medical Facts 
-Legal Aspects of Questions Con- 
fronting Physicians: Three helpful 
articles in the National Symposium 
(2nd Series) as to “Scientific Prool 
and Relations of Law and Medicine” 
(see 32 A.B.A.J. 358) are in the Feb- 
ruary number of the North Carolina 
Law Review (Vol. 24—No. 2). “Sci- 
entific Proof in Respect to Injuries of 
the Heart” (pages 107-172) is dis 
cussed by Paul D. White, M.D., and 
Hubert W. Smith, LL.B., M.D. They 
deal with the problems of determin- 
ing whether a particular person has 
heart trouble and, if so, to what ex 
tent, if any, it was caused by injury 
or strain. “Scientific Evidence in Case 
of Injury by Gunfire” (pages 173- 
186), by Alan Richards Moritz, 
M.D., and Frank R. Dutra, M.D., 
discusses the principal sources of ob- 
jective evidence in cases of gunshot 
injury and indicates the potential 
value of such evidence in the adminis- 
tration of justice. “Negligence of the 
Physically Infirm” (pages 187-200) , 
by Professor G. B. Weisiger, treats olf 
the rules of negligence with reference 
to the contributory fault of persons 
physically defective through blind- 
ness, deafness, loss of limbs, etc., and 
to the standard of conduct required 
of such persons in respects affecting 
the liabilities or rights of others. (Ad- 
dress: University of North Carolina 
Law Review, Chapel Hill, N. C.; 
price for a single copy: 80 cents.) 
Ihe April issue of the Tennessee 
Law Review (Vol. 19—No. 3) con 
tains five articles in the same inval 


uable National Symposium. Th« 


_ first, entitled “Damages In Medico 


Legal Cases” (pages 255-282), by 
Professor Ralph S. Bauer, discusses 
a number of cases in various juris 
dictions which dealt with such dam 
age questions in personal injury cases 
as the certainty of proof, causation, 
avoidable consequences, excessive 
damages, pain and suffering, damage 
to reproductive organs, general and 
special damages, and pleadings and 
proofs. The second, on “General 


Principles of Evaluating Disability” 
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(pages 282-294) , 


by Henry H. Kes- 
sler, M.D., expounds the various fac- 
tors to be considered, and the tests 
available, in the determination of 
the amount of damages suffered as 
the result of a personal injury. An 
article on “The Effects Of Electrical 
Injuries with Particular Reference 
to the Nervous System’ (pages 295- 
43), by George H. Hyslop, M.D., 
gives an analysis of such topics as 
the physics of electrical injury, the 
physiology and pathology of electri 
shock, the danger factors in electri- 
cal accidents, the causes of death by 
electric current, the chemical results 
of non-fatal electric shock affecting 
the nervous system, and the psychotic 
and psychoneurotic reactions from 
electric shock. The fourth article in 
this issue, as to “The Doctor, the 
Patient and the Truth” (pages 344- 
448), by Charles C. M.D., 


deals with the question as to whethea 


Lund, 


a physician is under the duty of in 
forming his patient as to the nature 
of his ailment under typical situ- 
ations. The fifth article, as to ‘““Thera- 
peutic Privileges to Withhold Speci- 
fic Diagnosis from Fatient Sick with 
Serious or Fatal Illness” (pages 349- 
357), by Professor Hubert Winston 
Smith, is an attempt to predict how 
far the courts of law may prudently 
and reasonably recognize that a phy- 
sician has a therapeutic privilege, in 
select cases, to withhold from his 
patient the full diagnosis. All of the 
articles in this notable National Sym- 
posium have a considerable practical 
utility, particularly for counsel for 
physicians and for the trial lawyer in 
tort cases. (Address: Tennessee Law 
Review, 720 West Main 


Knoxville, Tenn.; price for a single 


Avenue, 


copy: 75 cents) . 


P eee: LAW—“‘The New So- 
viet Patent Law”: 


authoritative article which will have 


A significant and 


practical usefulness when trade ex 
pansion takes place as to the Soviet 
Union, is contributed by Dr. Charles 
Prince to the April issue of the 
Journal of the Patent Office Society 
(Vol. XVIII—No. 4; pages 261-291). 
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It analyzes the Soviet Patent 
Law enacted on March 5, 1941, and 
the Regulations issued on Novem- 
ber 27, 1942, and says that it is 
“abundantly clear that the new law 
has been designed to provide in- 
centives, encourage new inventions 
and new technological improve- 
ments within the boundaries of the 
Greater USSR”, in eagerness “to 
become progressively less dependent 
on German, British and American 
technological development and_in- 
dustrial ‘know-how’.” The details 
of the new law and regulations are 
examined against the background of 
the showing that “the entire legal 
structure of the Soviet society is an 
integral part of the totalitarian gov- 
ernment machinery and of the 
political economy of its collectivist 
system.” (Address: Journal of the 
Patent Office Society, 104 Academy 
\ve., Federalsburg, Md.; price for 


. " > - OF > 
a single copy: 25 cents.) 


Seect IVE TRAINING AND 
SERVICE ACT—‘“Veterans’ Re-em- 
ployment Litigation: Need for an 
Administrative Process”: At a time 
when the Congress has passed with- 
out a dissenting vote, and The Presi- 
dent has signed, the McCarran-Sum- 
ners bill (H. R. 5988; S. 7 as revised) 
which provides, among other things, 
for a much broadened judicial re- 
view of the decisions of administra 
tive agencies (although not as broad 
a review as the American Bar Asso- 
ciation has favored and many judges 
have urged) , a leading “note’”’ in the 
April issue of the Harvard Law Re 
view (Vol. LIX—No. 4; pages 593- 
604), lately received, makes a plea 
for the establishment of a plenary 
“administrative process” to enable 
some representatives of the Govern- 
ment to say “yes” or “no” to veterans 
who wish to be put back in their 
former jobs, and to require employers 
to do their bidding as to what jobs, 
what pay, what seniority, and what 
subordination of veterans’ rights to 
union rules, shall be granted, all 
without subjection to the “cumber 
some” and “dilatory” processes of a 


judicial determination at the in 
stance of the veteran or his forme: 
employer. 

The “note” is useful as bringing 
together most of the decided cases 
(prior to the Supreme Court’s ruling 
in the Fishgold case) as to the many 
novel and troublesome questions 
which crop up as to a veteran's re- 
employment and his status as a re- 
turned employee. Because the “note” 
has the further aspect that it urges 
that such matters be placed in the 
hands of “an integrated agency” 
based on the National Labor Rela 
tions Act as “a valuable model to 
which Congress can look for guid 
ance’, some comment on the bases 
for this plea may be timely, when 
the amendment and extension of the 
Selective Training and Service Act 
are pending, with virtual certainty 
that the problems of reemploying re 
turned draftees will long confront 
employers and their counsel. 

\dministrative process and final 
ity are argued on the ground that the 
federal judicial system is otherwise 
“overburdened” and that the courts 
have not done very well, as to uni- 
formity and expertness of decision, 
in such cases as have been brought 
to the judicial branch pursuant to 
Section 8 of the Act. 
that the federal judiciary has been 


Considering 


considerably selected from men who 
had experience in executive or ad 
ministrative departments of govern 
ment, in which their rulings had 
finality, there may be question as to 
whether they lost their “expertness” 
by ascending to the bench. The 
“note” does achieve considerable 
plausibility in its attempt to demon 
strate that uniformity and definite- 
ness in decision have been secured, 
if at all, only as to the relatively few 
questions as to which there has been 
used “the time-consuming and ex- 
pensive device of appeals to the court 
of last resort.” 

The “note” seems hardly to place 
in proper perspective a number ol 
salient facts. The “administrative 
process” represented by the Selective 
Service has settled, to the veterans’ 
satisfaction and without litigation, 
many thousands of cases brought to 
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t by veterans or employers for rul 
ngs. Millions of returned veterans 
iave been taken back in their jobs, 
vith relatively few cases of dissatis- 
action and still fewer instances in 
vhich the matter has been placed be- 
ore a United States district attorney 
or a determination whether he is 
reasonably satisfied” that he should 
present the matter to a court. By and 
large, employers and their counsel 
have generally and generously ac- 
cepted the views of the Selective Serv- 
ice that the returned veteran should 
be given “all the breaks.” Relatively 
lew rejections of a formal or informal 
recommendation by the Selective 
Service have been taken to court by 
an employer. The district courts have 
shown a perhaps justifiable pre-dis- 
position to sustain the veterans’ 
claims wherever they could with any 
regard for the statute. This has in 
evitably produced some diversity of 
decision, and a good deal of resent 
ment from labor organizations which 
have given only a politic “lip-serv- 
ice” to “seniority” for veterans; but 
the percentage of instances in which 
the district courts have ruled against 
the veteran is relatively high. It is 
believed by many experienced ob- 
servers that a better pattern of uni 
formity of treatment, largely in favor 


\t the meeting of the House of Dele 
gates in Chicago on July 2, the 
House adopted a series of Resolu- 
tions as to the United Nations, inter- 
national law, and the World Court, 
after interesting debate. The con- 
sidered actions taken were in each 
instance unanimous. 

In brief summary, the Resolu- 
tions adopted favored the following: 

United and active American sup- 
port for the United Nations as the 
available means by which adequate 
organization for peace, justice and 
law can best be sought. 

Active consideration and formu 


United Nations and the World Court 








of the’ veteran, has been accom 
plished through the Selective Service 
plus the availability of a resort to 
the court for a judicial determina- 
tion, than would have been secured 
through a purely “administrative 
process” based on the unreviewable 
discretion of political appointees to 
an agency. 

In any event, it is doubtful if the 
Congress will eliminate the function 
entrusted to the federal courts in the 
Act or will substitute an “integrated 
agency” based on the National Labor 
Relations Act. 


perience to date under the latter Act 


Nothing in the ex- 


suggests that a beginning should be 
made in entrusting to administra 
tive discretion the power to decide 
what employer shall hire whom, un- 
der what circumstances, at what rate 
of pay, with what seniority and sta- 
tus, and with what subjection to 
union rules. (Address: Harvard Law 
Review, Cambridge 38, Mass.; price 


for a single copy: 75 cents.) 


AXATION—Domicile “‘Self-Ser 
ing Declarations and Acts in Deter- 
mination of Domicile’: An informa- 


tive note in the January issue of the 


United Support jor 


lation of strengthening amendments 
of the Charter of the United Nations, 
along specified lines, in the light of 
experience and the develop:ents 
unforeseen at the time of the San 
Francisco Conference. 

American acceptance of the com- 
pulsory jurisdiction of the Interna 
tional Court of Justice. 

The cooperation and assistance 
of the Canadian and American Bar 
Associations in the tasks of stating 
and codifying the principles of inter 
national law, to be undertaken un- 
der the auspices of the General 


Assembly of the United Nations. 


Georgetown Law Review (Vol. 34 


No. 2; pages 220-234), by Robert L. 
Heald, discusses the question, often 
basic, where domicile is involved, of 
the weight to be given to the party’s 
declarations and acts in the light 
of other and inconsistent evidence. 
The comment is related principally 
to the recent decision of the United 
States Court of Appeals for the Dis 
trict of Columbia in Butler v. Dis- 
trict of Columbia. Reversing the 
Board of Tax Appeals, the Court 
held that a lawyer who had resided 
in the District since 1934 was never- 
theless not domiciled in the District 
in 1939 and 1940 and was not sub 
ject, in those latter vears, to the 
income tax in the District. 

That decision, and particularly 
its underlying facts, are compared 
with earlier cases which had estab 
lished a rule that, not the party's 
statements with respect to a change 
of domicile, but “the actual fact as 
to the place of residence and de 
cedent’s real attitude and intention 
with respect to it as disclosed by his 
entire course of conduct are the con- 
trolling factors in ascertaining his 
domicile.” (Address: Georgetown 
Law Journal, 506 E Street, N.W., 
Washington, D. C.; price for a single 
copy: $1.00). 


the United Nations and 


World Court 


The actions voted by the house 
of Delegates were presented by its 
Committee on International Or 
ganization, of which former Presi- 


dent William L. 
Chairman. The text of the Resolu- 


Ransom is the 


tions will be published in our next 
issue. The unanimity of the action 
was deemed to be significant of the 
considered opinion of the profession 
in all parts of the country. 

The views of the Association as 
to the World Court will be presented 
by the Committee to the Senat 
at hearings to be held in Washington 
on July 11 and 12. 
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What is believed to be an unique 
experiment by which the organized 
Bar will seek to discharge its obli- 
gation imposed both by the stand- 
ards of the profession and the re 
sponsibility of its individual mem 
bers as officers of the court, will be 
undertaken at the opening of the 
September term of the criminal 
courts of Essex County, New Jersey. 

During the summer the final de 
tails of a plan in which every mem- 
ber of the Essex County Bar Asso- 
ciation has agreed to serve without 
compensation as counsel in turn 
to indigent defendants in criminal 
cases, assisted by law school students, 
will be worked out. The broad fea 
tures of the plan already have the 
unanimous approval of the members 
of the Association and the Deans of 
the Law Schools located near the 
County Court House in both New 
York and New Jersey. 

Che plan, believed to be the first 
developed in this country, was 
worked out bv the trustees of the 
\ssociation in cooperation with 
Pleas Richard 


Hartshorne, and his colleagues on 


Common Judge 
the bench of the Essex Common 
Pleas, after the Association had 
frowned upon a proposal that it 
sponsor the creation of a Public 
Defender program for the county. 
Under the plan both young prac- 
titioners and experienced older law- 
yers have agreed to represent as a 
public service those who are without 
funds, except in homicide cases 
where under the State Statutes the 
Court is permitted to allow a coun- 
sel fee paid by the county. 
Realizing that many of these men 
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An Experiment im the Trial 
of [Indigent Criminal Cases 


are far too busy to do all of the nec- 
essary pre-trial work including the 
investigation of witnesses, etc., Judge 
Hartshorne conferred with the Deans 
of the Law Schools to see whether 
it might not be to the advantage of 
the students to do this work under 
the direction of the assigned counsel. 
He reported his finding that not 
only did the Deans believe this prac- 
tical experience would be of great 
value to those still in the Law 
Schools, but also that the students 
themselves were willing to devote 
this extra time in order to obtain 
practical experience in the prepara- 
tion and trial of criminal cases. 

\ survey of the indigent cases in 
the County Courts from April, 1945, 
to April, 1946, showed a total of 216 
different defendants with a total of 
fifty-one resultant trials. With more 
than a thousand members of the 
Bar Association, it is expected that 
each lawyer will be assigned but 
once in five years and of these as- 
signments a trial will result but 
once in twenty years. The present 
number of available students in New 
York University, Columbia, Newark 
University, Fordham University and 
John Marshall Law Schools is sixty- 
three, so that each law student will 
be given practical experience in less 
than four cases a year and a partici 
pation in less than one trial a year. 

With four judges sitting in the 
criminal courts, the membership of 
the Bar Association and the list of 
the law school students will be di 
vided equally so that each can make 
his own assignments. While the as 
signments generally will be made in 
alphabetical rotation, some adjust- 


by Arthur T. Vanderbilt 


DEAN, NEW YORK UNIVERSITY SCHOOL OF LAW 


ments will be made so that the more 
experienced members of the Bar will 
have charge of the more difhcult 
cases. In cases of exceptional dith 
culty, additional counsel and stu 
dents may be assigned. 

The Court, the Essex County 
Bar Association and the Law School 
Deans have expressed their view 
that in providing this public service 
to those unfortunates who have not 
the necessary funds to provide thei 
own counsel, they will be discharg- 
ing the obligation imposed by both 
the Federal and the New Jersey State 
Constitutions which guarantee to 
every man the right to be represented 
by counsel. 

They also expect that this method 
of assigning counse! will prove to be 
much fairer and will end the burden 
which has been carried in the past by 
a few members of the profession who 
have voluntarily represented these in- 
digents. While, as indicated, the mem- 
bers will be called upon alphabeti- 
cally, a few returned servicemen who 
are desirous of being assigned prob 
ably will be placed at the head of 
the list. 

Although the County Courts in 
New Jersey have long been regarded 


‘ 


as free from so-called “ambulance 
chasers”, or lawyers who sought these 
assignments in order to obtain some 
small fee from relatives whereve1 
possible, it is said to be the belief 
of the Court that this method ol 
handling assignments will tend to 
prevent any such attempts being 
made. 

For the older practitioners, many 
of whom have not represented a de- 
fendant in the criminal courts for 
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inany years and some, indeed, not at 
all, far from being a routine chore, 
should prove to be an interesting 
experience. It is in the criminal 
courts, dealing with the most un- 
fortunate group of our citizens, that 
the human problems arise with all of 
their tragedy and pathos. For those 
who have long breathed the rarified 
atmosphere of specialized civil prac- 
tice both in the courts and in their 
offices, these cases in which a defeat 
means the loss of a man’s liberty, 
perhaps for many years, should bring 






forth all of the skill of the defense 
counsel. Frequently the surgeon 
finds the work in the hospital wards 
far more interesting than the treat- 
ment of those whose financial posi- 
tion has given them all of those 
things which make for good health. 
So with the criminal courts. Here it 
is traditional that the lawyer carries 
the responsibility not only of sav- 
ing a man’s liberty but also of seeing 
that ultimate punishment is not up 


on the defendant’s family. 
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Tax Notes 


Prepared by Committee on Publications, Section of Taxation: Mark fl 


Johnson, Chairman, New York City, 


William A. Blakely, Dallas, Teas, 


Philip Bardes, Howard O. Colgan and Martin Roeder, New York City, 
1llen Gartner, Washington, D.C., and Edward P. Madigan, Chicago. 


Council Meeting 
\ meeting of the Council and com- 
mittee chairmen of the Tax Section 
was held at Philadelphia on May 19. 

Mr. Phillips, the Section chair- 
man, reported on the action taken 
for the improvement of the adminis 
tration of excess profits abnormality 
claims, in accordance with the reso- 
lutions adopted at the last Section 
meeting. This action, which is sum- 
marized below, was unanimously ap- 
proved by the Council. 

Interim reports of the several 
committees were read and discussed. 
The following are some of the im- 
portant issues under consideration: 

Federal Estate and Gift 
powers of appointment; valuation 
(H.R. 6155); 
proposal to have life insurance val- 


Taxes: 
of unlisted securities 


ued and taxed in the same manner 
as any other property; an annual ex- 
clusion from gift tax for future in 
terests; valuation of stock for gift 
tax purposes where Commissioner 
is dissatisfied with value assigned to 
stock of same company on prior gift 


in closed year; and estate tax pro- 


visions with respect to community 
property. 

Federal Excise and Miscellaneous 
Taxes: posting bond with plea for 
abatement. 

Federal Income Taxes: specific 
pleas by Commission in ‘Tax Court 
proceedings. 

State and Local Property ‘Taxes: 
taxation of real property owned by 
agencies of Federal government. 

Federal Judicial and Administra- 
tive Procedure: compensation of Tax 
Court judges; transfer of Tax Court 
to Judicial Branch of government; 
opposition to centralized Tax Court 
of Appeals. 

A special committee was ap 
pointed, with Mr. Sutherland as 
chairman, to consider Tax Court ap- 
pointments. Another special commit- 
tee was appointed, with Mr. Ivins as 
chairman, to consider the Tax Court’s 
procedure in the court’s review of 
findings of fact by an individual 
judge. 

The various committees will wel- 
come any suggestions by mer bers on 
the matters now being considered or 


“State and 


Tax Notes 


In a sense this whole program is 
looked on by its sponsors as being 
but one phase of the responsibility 
of the Organized Bar to be the Pub- 
lic’s lawyer. It is anticipated also 
that there will be reflected to the Bar 
some measure of good will from the 
public, engendered by having some 
of the most capable members of the 
Bar willing and assigned to represent 
those accused persons who are least 
able to pay for legal assistance of 
that quality. 


on any other matters within their 
province. You may communicate di 
rectly with the chairman of the ap- 
propriate committee: 


Federal Tax Committees 

Correlation of Federal Income, Es- 
tate and Gift Taxes: William C. 
Warren, 15 Broad St., New York 
5, N. Y. 

Federal Estate and Gift Taxes: Paul 
E. Farrier, First National Bank of 
Chicago, Chicago 90, III. 

Federal Excess Profits Taxes: Elden 


McFarland, Southern  Bildg., 
Washington 5, D. C. 
Federal Excise and Miscellaneous 


Taxes: Hugh M. Bennett, 17 S. 
High St., Columbus 15, Ohio. 
Federal Income Taxes: James S. Y. 
Ivins, Southern Bldg., 

ton 5, D. C. 

Old Age Benefit and Unemployment 
Insurance Taxes: Bryan C. S. El- 
liott, Carnegie-Illinois Steel Corp., 
Carnegie Bldg., Pittsburgh 30, Pa. 


Washing- 


State and Local Tax Committees 


Death and Gilt 
Taxes: Murray Seasongood, Un- 


Local 


ion Central Bldg., Cincinnati 2, 
Ohio. 

State and Local Income Taxes: 
George D. Spohn, 110 E. Wiscon- 
sin Ave., Milwaukee 2, Wis. 

State and Local Property Taxes: Al- 
bert Smith Faught, Finance Bldg., 
Philadelphia 2, Pa. 

State and Local Sales and Use Taxes: 
George D. Brabson, Donnell 
Bldg., Findlay, Ohio. 
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Tax Notes 


Special Committees 

International Tax ‘Treaties: Erwin 

N. Griswold, Harvard Law School, 
Cambridge 38, Mass. 

Federal Judicial and Administrative 
Procedure: H. ( Kilpatrick, 
American Security Bldg., Wash 
ington 5, D. C. 

Internal Revenue Administrative 
Code: William <A. Sutherland, 
First Nat'l Bank Bldg., Atlanta 
», Ga. 

Pension and Profit Sharing ‘Trusts: 
Frank M. Cobourn, Ohio Bldg., 
Loledo 4, Ohio. 


Excess Profits Relief 
Ihe Tax Section has been taking an 
active interest in an attempt to im 
prove the administration of Section 
722 of the Internal Revenue Code. 
Mr. Percy W. Phillips, chairman ol 
the Section, appeared and testified at 


hearings held by the 


Joint Commit 
tee of Congress on Internal Revenue. 
\n analysis of the testimony offered 
at the hearings was prepared and dis 
tributed to the members of the Se« 
tion and also to the members of the 
Senate Finance Committee, the House 
Ways and Means Committee, the 
Judges of the Tax Court, and Treas 
ury Department and Bureau of In 
ternal Revenue officials. Officers of 
the Section conferred with the Stafl 
of the Joint Congressional Committec 
and others as to possible steps for 
improvement. A copy of the testi 
mony of the Commissioner of Inte: 
nal Revenue at the adjourned heat 
ings was mailed to all members. The 
Commissioner proposed the creation 
of a special board of fifteen members, 
functioning within the Bureau of 
Internal Revenue and assuming all 
responsibility for the interpretation 
and administration of the section. It 
was proposed that ten of these mem 
bers be appointed from lawyers, ac 
countants and economists not previ 
ously in Bureau service. 

\t the request of Bureau officials, 
the chairman of the Section, with the 
assistance of several active members 
of the Section in the larger cities, 
attempted to determine what lawyers 
with the necessary experience, ability, 
judgment and courage might be wil- 
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ling to accept appointment to the 
new board proposed by the Commis 
sioner. The names proposed were 
reviewed by a representative group 
meeting in Washington, and a list of 
between twenty and thirty names 
submitted. As of June I, the Com- 
missioner had announced the names 
of three lawyers who have accepted 
appointment to the board, Charles 
D. Hamel, the first Chairman of the 
Board of Tax Appeals, Charles P. 
Smith, recently a Judge of the Tax 
Court, and Morton P. Fisher of Balti- 
more, Maryland. 

Ihe advisory group opposed the 
appointment of more than two econ 
omists, at the most, to the new board. 
This position was based upon the 
belief that the theoretical, unrealistic, 
technical, and narrow approach of 
Bureau economists had contributed 
largely to the present administrative 
failure, and was substantiated by a 
study of the report of the drought 
situation which was a part of the 
Commnissioner’s testimony. The Com 
missioner was advised of this posi- 
tion and requested, if economists 
were to be appointed, to appoint 
only those with extensive business 
experience. 

Taxpayers may now deduct, with 
out the fear of additional litigation, 
attorney's fees and other expenses in 
curred in obtaining advice or in liti- 
gating liability for income tax. In 
view of the Supreme Court’s opinion 
in the Bingham case, the regulations 
have been amended to read, “Ex- 
penses paid or incurred by an in 
dividual in the determination of 
liability for taxes upon his income 
are deductible.” Reg. Sec. 29.23 (a) 
15(b), as amended by T.D. 5513 
(May 14, 1946). 

It is a common practice for part 
ners of law and accounting firms to 
enter into a form of mutual insur 
ance, whereby the estate of.a deceased 
partner is to receive a stated percent 
age of the partnership income earned 
for a limited period after his death. 
Ihe income tax question in such a 
case is whether the post-death income 
paid to an estate is taxable to the 
estate or to the surviving partners. 
The government has taken the posi- 


tion that the payments are in the 


nature of “purchase price” for the 
decedent’s interest, and that the in 
come is therefore the survivors’. The 
result may be a prohibitive tax upon 
the survivors’ retained income. The 
lax Court has recently rejected this 
position, in the case of an account 
ants’ partnership in which capital! 
played a negligible role and whos« 
good will and trade name upon a 
dissolution would have only nominal 
value. Charles F. Coates, 7 T.C. No. 


Ve 


“BOOKS FOR LAWYERS” 


(Continued from page 420) 


tions in the history of the State have 
been conducted by a Moreland Act 
Commissioner. The Governor's 
possession of independent, virtually 
“blank check’ powers to investigat« 
the official conduct of his own ap 
pointees and their management ol 
the State’s business has been salutary 
Although the legislation initiated 
and probably drafted by Governor 
Hughes has had some impact in 
other States, none has _ followed 
closely this pattern for Executive 
control and responsibility for ad 
ministration. 

This brochure is a brilliant and 
highly readable study of experiment 
and experience in one of the best 
of American laboratories of sound 
and responsible 


of the States. 


government—that 
In a sense, the book 
is a companion work to Marcy's 
Presidential Commissions, but the 
history of what has taken place in 
the New York State government does 
not disclose any corresponding pi 
ture of legislative distrust and sus 
picion. The formalizing of Executive 
responsibility, through quasi-judicial 
hearings before a Commissione1 
chosen by the Executive, doubtless 
has had little appeal in the Congress, 
which has usually been intent on pre 
serving at least some semblance olf 
the constitutional independence of 
the legislative branch, has preferred 
its Own inquisitorial processes, and 
has generally left The President to 
prosecute his own private inquiries 
as to the acts and competence of his 
subordinates. 
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The ninth annual conference of the 
federal judges of the Third Judicial 
Circuit, held in Philadelphia on 
June 21, compressed a considerable 
amount of business and pleasure in 
to a single day’s sessions. The meet- 
ing was presided over by Senior 
Circuit Judge John Biggs, Jr., and 
the morning session, to which only 
the judges and representatives of the 
\dministrative Office were invited 
was opened with a very interesting 
informal address by Honorable Har- 
old H. Burton of the United States 
Supreme Court, who is Circuit Jus- 
tice of the Third Circuit. Following 
a report for each court on the state 
of its judicial business, the chairman 
of the Legislative Committee of the 
Conference, Judge Phillip Forman 
of Trenton, New Jersey, presented 
lor consideration a number of re- 


ports with reference to pending or 


Conference of Third Judicial Carcust Judges 


proposed bills affecting the federal 
courts. Among those approved were 
proposals for- the appointment of 
public defenders in the United 
States district courts, for the crea- 
tion of a ‘Youth Authority’ to deal 
with offenders in the federal courts 
up to the age of 24, which the com- 
mittee termed as “presenting ad- 
vanced thinking in crime preven- 
tion”, and for new procedure for the 
review of orders of the Interstate 
Commerce Commission and other 
agencies by the circuit courts of ap 
peals rather than by a three-judge 
district court as at present. 

In the afternoon session, to which 
members of the Bar were also in- 
vited, a review of recent legislative 
developments which affect the fed- 
eral courts was given by Henry P. 
Chandler, Director of the Adminis- 


trative Office. His speech was fol 


lowed by a vigorous discussion by 
members of the Philadelphia bar of 
the recent decisions of the local 
United States district and circuit 
courts in the case of Hickman v. 
Taylor relating to plaintiff's right of 
discovery as to certain statements of 
witnesses taken by defendant’s coun- 
sel shortly after an accident and the 
recent addition to Rule 30 (b) of 
the Federal Rules of Civil Procedure 


_which is included in the Second Pre- 


liminary Draft of proposed amend- 
ments of the rules. Senator George 
Wharton Pepper of the rules com- 
mittee presented the amendment, 
which then became the subject of a 
spirited debate. The conference 
ended with a very enjoyable dinner 
at the Hotel Barclay which was ad- 
Judge Charles Alvin 
Jones of the Supreme Court of 


dressed by 


Pennsylvania, formerly a member of 
the Third Circuit Court of Appeals. 
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Jumwor bar INotes 


by T. Julian Skinner, 


Despite the recent sisike of certain 
railroad employees which brought 
most rail transportation to a stop 
over the weekend of May 25, the 
Executive Council of the Junior Bar 
Conference of the American Bar As- 
sociation held its mid-year meeting 
on May 25 and 26 at the Edgewater 
Beach Hotel in Chicago, with a ma- 
jority of the members of the Council 
and several other Conference leaders 
present. Lyman M. Tondel, Jr., of 
New York City, National Chairman 
of the Conference, presided at the 
meeting. 

One of the major steps taken was 
the authorization of full cooperation 
bv the Conference Committee in Aid 
of the Small Litigant with the Com- 
mittee on Legal Aid Work of the 
American Bar Association in its drive 
to encourage adequate legal aid serv- 
ice in the larger cities—at first those 
with over 100,000 population. 


Circuit Reports 

Are Presented 
Each member of the Council who 
was present reported in detail on 
junior bar activities in his federal ju- 
dicial circuit. The Chairman report- 
ed for those who were absent. It ap- 
peared from the reports that while 
junior bar activities are not exten- 
sive In a iew states, a contrary situa- 
tion exists in almost all of the others. 
With lawyer veterans returning to 
the practice of law, Bar activities gen- 
erally are becoming more effective. 
New state and local junior bar groups 
have been organized in Alaska, South 
Carolina, Kansas, Jackson, Missis- 
sippi, and elsewhere, and in a num- 
ber of places, including Puerto Rico, 
revivals are under way. All council- 
men reported a much greater inter- 
est in Bar work than existed during 
the war years. 
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Committee Activity 

Is Reviewed 

James P. Economos, of Chicago, Sec- 
retary of the American Bar Associa 
tion’s Special Committee on Im- 
proving the Administration of Jus- 
tice, reported that more than 250 of 
the Procedural Reform Studies have 
been completed and that those re- 
finished during 
The Council felt 


maining should be 
ihe current year. 
that the Conference should assist 
in the compilation of the Studies in 
book form and in pressing for nation 
wide procedural reform. 

Ihe report of the Committee on 
Traffic Courts was also made by Mr. 
Economos, the Committee’s Execu 
tive Secretary. He stated that state 
and district traffic court conferences 
have been held in forty-two states, the 
total number of conferences held be- 
ing 212. When the year ends confer- 
ences will have been held in all states 
with the exception of two. Manuals 
for use by trafhe court judges and 
prosecutors are being prepared, and 
the reforms recommended by the 
committee are being adopted from 
time to time in various states. 

The Committee In Aid of the 
Small Litigant, in addition to the 
Legal Aid Work, is undertaking to 
arrange for the distribution of the 
report prepared by Professor Sunder- 
land which was based in part on a 
nation-wide justice of the peace sur- 
vey conducted by the Conference. It 
was pointed out that the committee's 
personal finance surveys which have 
been conducted in three states (Okla- 
homa, Kansas and Alabama) have 
been completed and that considera- 
tion should be given to conducting 


similar surveys in other states. 
It was decided that the Commit- 
tee on War Readjustment should try 


to complete this year its work of en 
couraging state and local bar groups 
to aid returning lawyer-veterans and 
acting as a clearing house of infor 
mation on the subject. Problems re- 
lating to on-the-job training for law 
yer-veterans were discussed. 

The Committee on Relations 
With Students was compli 
mented for the vigorous program of 


Law 


American Bar Association programs 
at various law schools which is al 
ready well advanced, as described in 
the June issue of The Young Lawyer. 
The Council determined that the 
Committee on Legislative Drafting 
should be reactivated with authority 
to cooperate with appropriate groups 
in a program designed to encourage 
the creation of legislative reference 
agencies in the various states and that 
further inquiry should be made o! 
the American Bar Association’s Spc 
Rights of the 
Mentally I] to ascertain the advisa 


cial Committee on 


bility of the Conference undertaking 
surveys of legal rights in that field in 
the several states as recently sug- 
gested by the Special Committee. 
The Committee on Restatement 
of the Law was directed to obtain 
from the American Law Institute its 
views whether Conference assistance 
to it, beyond this year, in providing 
annotations to the Restatement ol! 
the Law, would be worth the efforts 


expended. 


Public Information Program 

To Be Extended 

Restoration of the Public Informa- 
tion Program to its pre-war status was 
unanimously favored. It was felt that 
the committee’s activities should be 
conducted on an even larger scale 
and that a reference bureau should 
be organized where information and 
materials for those participating in 
the program could be made available. 
The reports of the officers, the 
budget, and other matters were dis- 
cussed. In considering all committee 
reports, the report of the Committee 
on Activities headed by National 
Vice Chairman James D. Fellers 
of Oklahoma City, Oklahoma, was 
taken into consideration, and, in gen- 
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il, its views as to future programs 


re adopted. 


Membership Contest 


Seattle, 
Chairman of the Con- 


\illiam R. Eddleman_ of 
\Vashington, 

ence Membership Committee, used 
series of charts and maps to report 
the progress made 
in the contest to 
date. He reported 
that lists of pro- 
spective members 
have been re- 
ceived from each 
state and that let- 
ters are now go- 
ing out to each 
JAMES ASHLEY, JR prospective mem- 
ver. The importance of the work 
as stressed, it being pointed out 
that greater interest is being shown 
1) the American Bar Association and 
s work now than ever before. Mr. 
lddleman stated that although the 
first week in June had been desig- 


nated by the committee as “Member- 
ship Week” when special emphasis 


vas to be placed on membership, the 





AUSTIN F. CANFIELD 


solicitation of members and the Con 
test continue thereafter. The valua- 
ble prizes which will be given those 
soliciting the most members during 
the current membership campaign 
should be kept in mind. James D. 
Fellers, Eugene C. Gerhart and James 
\shby, Jr., have been active in the 
membership work. 


James E. Burns 
Elevated to Council 


James E. Burns of San Francisco was 
elected to replace Mr. Eddleman on 
the Council, the latter resigning in 
order to devote more time to the 
membership program. 

Walter B. Keaton of Rushville, 
Indiana, chairman of a sub-committee 
of the Council designated to compile 
a handbook and guide to state and 
local junior bar groups, reported that 
such work had been largely com- 
pleted. He and the Conference Sec 
retary reported increased activity on 
the part of almost all such groups. 
Ihe Council directed that model by- 
laws for state and local junior ban 
groups should be made available by 





Bar Association 


Bar Association of the 
District of Columbia 


The Annual Meeting of the Bar As 
sociation of the District of Columbia 
was held on June I1. President Hugh 
H. Obear presided and in making his 
annual report listed the following as 
outstanding accomplishments of the 
Association during the past year: A 
general refresher course which was 
successfully conducted for returning 
veterans, as well as a refresher course 
in taxation which was exceptionally 
successful; and the revision of the bv 
laws of the Association, the most im- 


portant change being an amendment 





Bar Association News 


the Secretary to any such groups re- 
questing them. 

Council 
National 
Chairman, Lyman M. Tondel, Jr., 
New York City; National Vice 
Chairman, James D. Fellers, Okla- 
homa City; National Secretary, T. 
Julian Skinner, 


Jr., Jasper, Ala- 


Those attending the 


meeting were as follows: 


by 


bama; Last Retir- 
ing Chairman, 
Charles S. Rhyne, 
Washington, D. 
C.; and Council 
Members, Louis 
Lisman, Burling- 
ton, Vermont; 
Walter B. Keaton, 
William R. 
Washington; 


JAMES D. FELLERS 
Rushville, 
Eddleman, 


Indiana; 
Seattle, 
Raphael |. Moses, Alamosa, Colo- 
rado; and J. Edward Bindeman, 
Washington, D. C. Charles H. Bur- 
ton, Washington, D. C., Editor of 
The Young Lawyer, was present, and 
James P. Economos, Executive Sec- 
retary of the ‘Traffic Court Com- 
mittee, was present during part of 


the meeting. 





which provides that the Judicial Se- 
lection Committee shall oppose con- 
firmation of all appointees who, in 
the opinion of the Committee, are 
not qualified for judicial office. 

The following officers will serve 
during the coming year: President, 
\ustin F. Canfield: first Vice Presi- 
dent, J. Harry Welsh: second Vice 
President, John L. Laskey; Secretary, 
Wilbur L. Grav; Treasurer, Lowry 
N. Coe; Directors, Jerome F. Bar- 
nard; David G. Bress, and Charles B. 
Murray. In addition to the above 
directors, the following carried over 
from last year will serve: 


Justin L. 
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Hilland 


and Charles 


l-dgerton, Arthun J. 
Ldward R. Walton, ir., 


S. Rhyne 


and 
was elected as a membei 


olf the Board of Directors from. the 


Junior Bar Section. 


Florida State Bar 


Association 

\t the annual meeting of the 
Florida State Bar Association heid in 
Palm Beach, Florida, April 25-27, 


James Booth of St. Petersburg, Flo 


ida, was elected to succeed Julius F. 


Parker, as president. He took ol 
fice July 1, 1946. 
During the time Mr. Booth served 


he Legal Education 


as Chairman of t 
Bar Committee 
Klorida State Bar 
the educational qualifications for ad 


the Bar of 


and \dmission to the 


of th \ssociation, 
mission to Florida were 
raised from none at all, to the Ameri 


can Bar Association standards. 
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JAMES BOOTH 


Illinois State Bar Association 


Kaywin Kennedy, Bloomington, was 
elected and installed as President of 
the Illinois State Bar Association at 
its seventieth annual meeting held 
and 8, 


Pappan Gregory, Chicago, retiring 


on June 6, 7, in Chicago. 
president, presided throughout the 
meeting, 

\ highlight of the convention pro- 
gram was the presentation of Certifi- 
cates of Recognition to the more than 
nine hundred members of the Asso 
ciation who saw active service with 
the armed forces during the late war. 
certificates 


Senior Counsellor 


also presented, in traditional cere 


were 
monies, to members of the Associa- 
tion admitted to practice for fifty 
Vears or more. 

Former Governor Harold E. Stas- 
sen was guest speaker for the annual 
dinner, taking the topic “Human 
Rights Methods of 


ment.” In his own 


and Govern- 
address to the 
convention, President Gregory  re- 
ported his observations on the Nu- 


had 


recently returned as an official ob 


remberg trial, from which he 


server representing the American Bar 
Association. 
Other Association officers elected 


for the coming year included: Wil- 


liam M. James, Chicago, first vice 
president; Amos H. Robillard, Kan- 


kakee, second vice president; Albert 


KAYWIN KENNEDY 


FE. Jenner, Jr., Chicago, third vice 


president; B. F. Langworthy, Chi- 
cago, re-elected secretary; Amos M. 
Pinkerton, 
treasurer; and Charles B. Stephens, 


Taylorville, re-elected 


Springfield, re-elected executive 


secretary. 





CHARLES E. HUGHES 


lowa State Bar 
Association 


The fifty-second annual meeting of 
the Iowa State Bar 
held June 14 and 15 in Davenport. 


Association was 















det 
\s: 
dre 


Ju 









d vice 
‘Chr. 
ios M. 
lected 
phens, 


cutive 





te Bar 
-iation 
ting of 
on was 


enport. 

















The President of the Association, 
Miller, of 
ie Supreme Court of lowa, pre- 


Honorable Frederic M. 
sided over the sessions. The prin- 
cipal speakers were Harold E. Stas- 
sen, former Governor of Minnesota 
and recently released from. service 
as a Captain in the United States 
Gregory, ol 


Navy, and ‘Tappan 


Chicago, Chairman of the House 
ol Delegates of the American Bai 
\ssociation. 

Charles E. Belle 


Plaine, was elected president of the 


Hughes ol 


\ssociation for the ensuing year, 
and Roscoe P. Thoma, of Fairfield, 
will serve as vice president. Burt J. 
I! hompson, of Forrest City, was re- 
elected as Delegate to the American 
Bar Association, and Ed H. Jones, of 
Des Moines, was reelected Secretary 


lreasurer. 


New Jersey State 
Bar Association 


Improvements in the practice of law 
in New Jersey, with particular em- 
phasis upon assistance for lawyer- 
veterans who are returning to civil- 
ian life, will be the objective of the 
administration of Walter G. Winne, 

Hackensack, newly-elected 
dent of the New Jersey State Bar 
\ssociation as pointed out in his ad- 
dress before the Annual Meeting, 
June 7-8, in Atlantic City. 

The Association also voted to 
poll the membership on whether 
New Jersey's Supreme Court should 
be asked to abolish the distinction 
between counsellors-at-law and_ at- 
torneys-at-law. Presently those who 
pass the Bar examination are Ii- 
censed as attorneys but cannot prac- 
tice in the New Jersey Chancery 
Court or the Court of Errors and 
\ppeals. They must wait three years 


before taking a second examination 


to permit them to be licensed as 
counsellors with the privilege of 
practicing before these courts. 
Albert A. F. McGee of Atlantic 
City, retiring president, urged the 
\Var Department to revise its courts 
nartial procedure in the annual 


iddress of the president and referred 





WALTER G. WINNE 


to the American Bar Association 
Committee, headed by Dean Arthw 
I’. Vanderbilt, a member of the New 
Jersey Association, which is studying 
the Army military justice procedures. 

In addition to Mr. Winne, ofh- 
cers elected were: first vice president, 
Joseph J. Summerill, Jr., of Camden; 
second vice president, N. Louis Pala- 


deau, Jr., of Jersey City; third vice 


president, Robert K. Bell of Ocean 
City; secretary, Miss Emma E. Dillon 
of Trenton; and treasurer, Edward 
I. Curry of Camden. 

Delegates to the American Bai 
Robert 
Jersey City, Allen B. Endicott, Jr., 
of Atlantic City, Frank T. Lloyd, Jr., 
Smith, 


Association are: Carey ol 


of Camden and Sylvester C. 
Jr., of Newark. 
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Every Year more lawyers are solving 
their library problems with UL.R. 
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® The steady increase in our A.L.R. subscrip- 
tion lists, even during the war years when 
so many lawyers were in the armed forces, 
is strong evidence of its popularity. 


e It's the easiest way to get all of the cases 
on a narrow point of law. 


@lts valuable editorial comments furnish 
many constructive thoughts. 


eIts Digest and Word Index make it an 
easy set to use. 


© Its editorial board is constantly surveying 
the law in order to bring you the new 
changes in case law. 


e@ Successful lawyers know and value A.L.R. 
Write tor price and terms. 
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MEN WORKING... 


The entire Editorial Staff of 
The American Law Book Company 





has been working for many months 
on the preparation of a complete 


statement of the law of 


INTERNAL REVENUE 


Although their task was colossal, 

it has now been completed and rep- 
resents the greatest treatise on 

the subject ever presented to the 


bench and bar of America. 


At present it is in the hands of 
another large group of men who are 
engaged in type setting, proof 
reading, press work and binding. 





Soon the result of their combined 
labor will be available to the 
legal profession generally and 


in the hands of all subscribers to 


CORPUS JURIS SECUNDUM 








THE AMER] APANY 


Tibrary of Cofigréss, 
Serials Record, . 
Brooklyn 1 Washington 25, D. C. New York 
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